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SECURITIES ACT OF 1933 

Release No. 6349/September 28, 1981 
Securities Exchange Act of 1934 
Release No. 18120/September 28, 1981 


Management's Discussion and Analysis of Finan- 
cial Condition and Results of Operations 


ACTION: Discussion of Item 11 of Regulation 
S-K: Management's Discussion and Analysis of 
Financial Condition and Results of Operations. 


SUMMARY: The Division of Corporation Finance 
and the Office of the Chief Accountant are issuing 
their assessment of certain initial disclosures 
made in response to the newly adopted require- 
ments of Item 11 of Regulation S—K for manage- 
ment’s discussion and analysis of financial condi- 
tion and the results of operations. The new 
requirements (issued September 2, 1980) for the 
management's discussion entailed significant 
changes in the content of the discussion; however, 
in order to encourage flexibility the requirements 
themselves were intentionally general and offered 
a minimum of detailed provisions. The Commis- 
sion Staff has now had the opportunity to review a 
number of 1980 disclosures. Based on that review, 
the Staff is issuing this release to discuss its as- 
sessment of the initial responses to this require- 
ment and to provide registrants with examples of 
disclosures made under the new format. 


FOR FURTHER INFORMATION CONTACT: Reg- 
istrants with specific questions should contact the 
staff members directly responsible for reviewing 
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the documents they file with the Commission. Divi- 
sion of Corporation Finance, Securities and Ex- 
change Commission, 500 North Capitol suet 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: On Septem- 
ber 2, 1980, the Commission issued Securities Act 
of 1933 Release No. 6231 [45 FR 63630], which 
rescinded the old requirements for management's 
discussion and analysis of the results of opera- 
tions and replaced them with the new and broader 
requirements of Item 11 of Regulation S—-K [17 
CFR 229.20], Management’s Discussion and 
Analysis of Financial Condition and Results of Op- 
erations, hereinafter sometimes referred to as 
“MD&A.” The requirements of Item 11 were inten- 
tionally general and nonspecific in order to en- 
courage registrants’ initiative in discussing those 
matters most significant to individual circum- 
stances. 


The Staff has now completed a review of a num- 
ber of 1980 disclosures in management's discus- 
sion. Overall, the Staff was pleased with the quali- 
ty of the discussion for the first year covered by 
the new regulations and does not believe it neces- 
sary to propose more specific requirements at this 
time. The Staff believes that adequate guidance 
can be provided through periodic releases which, 
in addition to discussing the views of the Staff re- 
garding the necessity of including more or different 
information, also include examples of how various 
companies have sought to meet the new require- 
ments. 


Table of Contents 


General. 


A. Introduction. 


B. Summary Evaluation of Responses. 


Observations. 


A. Results of Operations. 


1. Background and Evaluation of 1980 Dis- 
closures of Operations. 


2. Examples of Disclosures. 


3. Forward-Looking Information. 
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B. Liquidity and Capital Resources. 
1. General Concept. 
2. Evaluation of Disclosures. 


3. Examples of Disclosures. 


C. Inflation Disclosures. 
1. General Concept and Evaluation. 


2. Examples of Disclosures. 


Ill. Conclusion. 


|. General 
A. Introduction 


On September 2, 1980, the Commission issued re- 
vised requirements’ for the preparation of man- 
agement’s discussion and analysis of financial 
condition and results of operations. These revi- 
sions arose from the Commission’s concern that 
the previously existing management's discussion 
and analysis of the results of operations had de- 
veloped into an often mechanistic commentary on 
percentage variations. Thus, it was not fulfilling its 
originally contemplated objective of providing in- 
vestors with a realistic management assessment 
of corporate objectives and numerical results. 
Moreover, the focus on operations alone was in- 
sufficient to cover all aspects of an enterprise’s fi- 
nancial situation in today’s complex economic en- 
vironment. Consequently, the revised 
requirements requested information on financial 
condition as well as operations, with an emphasis 
on liquidity, capital resources and the impact of in- 
flation, and, within each of those areas, a focus on 
trends and material changes, events and 
uncertainties. In order to allow registrants to dis- 
cuss their businesses in the manner most appro- 
priate to individual circumstances and to encour- 
age flexibility, the provisions were _ intentionally 
general and offered a minimum of specific require- 
ments. 


The Staff has now had the opportunity to review a 
number of examples of Management’s Discussion 
and Analysis from 1980 annual reports. Based on 
the review, the Staff is issuing this release to dis- 





1See Item 11 of Regulation S-K, Securities Act of 
1933 Release No. 33-6231 [45 FR 63630]. 
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cuss its assessment of the initial responses to this 
requirement and to provide registrants with exam- 
ples of disclosures made by various issuers under 
the new MD&A format. 


B. Summary Evaluation of Responses. 


In line with the flexibility in the wording of the re- 
lease, the MD&A sections varied considerably in 
content, format and extent of coverage. Overall, 
the Staff noted major improvement in the quality of 
management's discussion of the results of opera- 
tions. Many registrants focused their analysis on 
segment data and information about significant 
events and trends, resulting in presentations 
which were generally more readable and informa- 
tive than previous mechanical discussions of per- 
centage line item changes. As to the new require- 
ments to discuss financial condition and changes 
in financial condition, registrants provided consid- 
erably more information than in the past, in a vari- 
ety of formats. There were also discussions of oth- 
er economic, industry and specific company 
factors and uncertainties relevant to an accurate 
understanding of the company’s operations and fi- 
nancial condition. The Staff encourages regis- 
trants to continue to address such matters. Of par- 
ticular importance are factors which are expected 
to make reported historical results and trends ei- 
ther indicative or not indicative of future operating 
results and related financial condition. Thus the 
regulations specifically state that the MD&A 
should discuss known trends and describe any 
matters which have had an impact on past opera- 
tions but are not expected to continue to do so, as 
well as any matters expected to impact future op- 
erations even though they have not had an impact 
in the past. 


Item 11 also encouraged, but did not require, 
forward-looking disclosures. The Staff was 
pleased that a number of registrants elected to in- 
clude such information. Forward-looking disclo- 
sures were most frequent in the area of expendi- 
tures which are by nature future oriented. 
However, certain registrants also provided 
forward-looking information with respect to opera- 
tions and liquidity. The disclosures, which varied 
from brief comments to broader discussions, 
including in some cases a five-year forecast of 
revenues and cash flow, demonstrated that the 
discussions need not be quantitative to be mean- 
ingful. 
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The Staff feel that registrants may benefit from 
seeing a sample of different approaches to the 
various disclosure requirements, especially in the 
more novel disclosure areas. It must be recog- 
nized however, that the examples were chosen 
solely as a means to illustrate a particular point 
and do not represent the Staff's views as to the 
preferable method of responding to the new dis- 
closure items or as to the adequacy of a given dis- 
closure illustration. Moreover, as these examples, 
by necessity, have been removed from their con- 
text as part of a larger document (an annual re- 
port), they may appear to be incomplete in some 
respects. Finally, in light of the unique circum- 
stances of each registrant, these examples should 
not be viewed as being necessarily appropriate in 
any other circumstances. It is the responsibility of 
management to identify and address those key 
variables and other qualitative and quantitative 
factors which are peculiar to and necessary for an 
understanding and evaluation of the individual 
company. 


ll. Observations. 
A. Results of Operations. 


1. Background and Evaluation of 1980 Disclo- 
sures. 


As mentioned above, registrants made much prog- 
ress in the form and content of their 1980 discus- 
sions of the results of operations, particularly in re- 
directing the general thrust of the discussion to an 
analysis of the reasons for and implications of re- 
ported results.2 The Staff found that where 


2The text of the portion of Item 11 of Regulation 
S-K relating to results of operations reads as fol- 
lows: 


(3) Results of operations. (i) Describe any unusual 
or infrequent events or transactions or any signifi- 
cant economic changes which materially affected 
the amount of reported income from continuing op- 
erations and, in each case, indicate the extent to 
which income was so affected. In addition, de- 
scribe any other significant components of reve- 
nues or expense which, in the registrant's judg- 
ment, should be described in order to understand 
the registrant's results of operations. 
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(ii) Describe any known trends or uncertainties. 
which have had or which the registrant reasonably 
expects will have a material favorable or unfavora- 
ble impact on net sales or revenues or income 
from continuing operations. If the registrant knows 
of events which will cause a material change in the 
relationship between costs and revenues (such as 
known future increases in costs of labor or materi- 
als or price increases or inventory adjustments) 
the change in the relationship should be disclosed. 


(iii) To the extent that the financial statements dis- 
close material increases in net sales or revenues, 
provide a narrative discussion of the extent to 
which such increases are attributable to increases 
in prices or to increases in the volume or amount 
of goods or services being sold or to the introduc- 
tion of new products of services. 


(iv) For the three most recent fiscal years of the 
registrant, or for those fiscal years ending after 
December 25, 1979, or for those fiscal years in 
which the registrant has been engaged in busi- 
ness, whichever period is shorter, discuss the im- 
pact of inflation and changing prices on the regis- 
trant’s sales and revenues and on income from 
continuing operations. 


Instructions: .. . 


3. The discussion and analysis should specifically 
focus on material events and uncertainties known 
to management which would cause reported finan- 
cial information not to be necessarily indicative of 
future operating results or of future financial condi- 
tion. This would include description and amounts 
of (a) matters which would have an impact on fu- 
ture operations and have not had an impact in the 
past, and (b) matters which have had an impact on 
reported operations and are not expected to have 
an impact upon future operations. 


4. Where the consolidated financial statements re- 
veal material changes from year to year in one or 
more line items, the causes for the changes 
should be described to the extent necessary to an 
understanding of the registrant's businesses as a 
whole: Provided, however, If the causes for a 
change in one line item also relate to other line 
items no repetition is required and a line-by-line 
analysis of the financial statements as a whole is 
not required or generally appropriate. Registrants 
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discussions in terms of three and five-year trends, 


as well as segment disclosures, were included 


they were generally very informative and encour- 
ages more widespread use of these formats. Cer- 
tain registrants also provided meaningful 
discussion of the implications of significant events 
or uncertainties which were expected to materially 
impact future operations—for instance, the decon- 
trol of U.S. oil prices, the proposed Canadian oil 
production taxes and price restrictions, or, for rail- 
roads, the Staggers Act. The Staff wants to em- 
phasize the need to identify and discuss such sig- 
nificant events whether they be internal or external 
to the company.® 





FOOTNOTE—Continued 


need not recite the amounts of changes from year 
to year which are readily computable from the fi- 
nancial statements. The discussion should not 
merely repeat numerical data contained in the 
consolidated financial statements. 


6. Registrants are encouraged, but not required, to 
supply forward-looking information. This is to be 
distinguished from presently-known data which will 
impact upon future operating results, such as 
known future increases in costs of labor or materi- 
als. This latter data may be required to be dis- 
closed. Any forward-looking information supplied 
is expressly covered by the safe harbor rule for 
projections. See Securities Act Release No. 6084 
(June 25, 1979) (44 FR 38810). 


Item 11 also requires segment disclosures if ap- 
propriate: 


“Where in the registrant's judgment a discussion 
of segment information or of other subdivisions of 
the registrant's business would be appropriate to 
an understanding of such business, the discussion 
should focus on each relevant, reportable segment 
or other subdivision of the business and on the 
registrant as a whole.” 


Note: This requirement as to segment data applies 
to all areas of the MD&A and is not restricted to 
the discussion of operations. 


3Although the regulations state that the MD&A 
need not repeat information included in the finan- 
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2. Examples of Disclosures. 


Included below are several brief examples of dis- 
closures in some of the areas identified in the 
adopting release. Inflation disclosures are covered 
in a separate section. 


a. Examples Discussing Significant Events and 
Economic Changes. 


Example 1. 


Note that this example discusses the impact on 
pre-tax income of closing certain unprofitable facil- 
ities: 


Second, as part of our efforts to improve 
future profitability, we permanently 
closed, during the first three quarters of 
1980, a small West Coast ship repair 
yard, a manufacturing facility of our 
... Tank operation, and two coal 
mines, each of which had become 
unprofitable to operate. In addition, dur- 
ing the fourth quarter, we permanently 
closed another unprofitable coal mine 
and sold our 14% interest in ...a Ca- 
nadian company. These actions, com- 
bined with a loss on the sale of ..., a 
crude oil carrier, reduced 1980 pre-tax 
income by $15 million. 


Example 2. 


In this case, the company cites a general econom- 
ic trend as well as two specific events which led to 
improved results in 1979: 


Improved market conditions in 1979 as 
compared to the depressed 1976 
through 1978 periods restored the com- 
pany’s profitability. Besides significantly 
improved market conditions, two other 
events in 1979 resulted in a strengthen- 
ing of the Company’s financial condi- 





cial statements, it would be necessary for the 
MD&A to analyze any material implications of mat- 
ters concerning the company’s operations, liquidi- 
ty or resources, which are merely described in the 
basic financial statements. The description, how- 
ever, need not be repeated. 
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tion. These were the sale of certain... 
assets, which resulted in a net gain of 
$23,522,000 and the repayment of 
$58,000,000 of the Company's domes- 
tic bank indebtedness from the pro- 
ceeds of such sale, which reduced in- 
terest expense for the Company. 


mainly due to the 42% reduction of tire 
manufacturing. The ability, however, to 
recover cost increases through pricing 
within this segment of our business was 
the primary reason that the correspond- 
ing sales reduction was limited to 19%. 
Other factors limiting this reduction in- 
cluded mix changes and increases in 


Example 3. volume within the Company's distribu- 
tion subsidiaries. Currently the tire divi- 
sion is producing at 100% of its normal 
capacity .. . Although the tire industry is 
still in an over-capacity condition, with 
the large number of plant closings in 
1979 and 1980 within the industry, this 
situation has been partially remedied 
enabling tire prices to increase to keep 
pace with current increases in material, 
labor and energy costs. Short of events 
such as a resumption of the 1974 oil 
embargo, which would impact the entire 
rubber industry, the Company expects 
to continue to maintain its present gross 
margins in the future. 


This example describes the effect of LIFO invento- 
ry liquidation on pre-tax income for 1980 and the 
prior two years. 


Profitability was affected by a variety of 
factors. First, pre-tax income for 1980 
was increased by $73 million as a result 
of reductions in certain inventories ac- 
counted for by the LIFO method. Ap- 
proximately $43 million of this increase 
was attributable to the Basic Steel Op- 
erations segment and $29 million to the 
Fabricating and Other Steel Operations 
segment. Pre-tax income for 1979 and 
1978 was increased by $25 million and 
$41 million, respectively, due to LIFO Example 2. 
inventory liquidations. Almost all the 
LIFO profits in 1979 and 1978 were at- 
tributable to Basic Steel Operations. 
[the company’s] inventories were gen- 
erally reduced in the third quarter of 
1980 because of planned reductions in 
the level of operations in response to 
the rapid fall-off in steel shipments. Op- 
erations were maintained at reduced 
levels during the fourth quarter despite 
an increase in shipments. As a conse- 
quence, inventories were further de- 
pleted. These depletions occurred prin- 
cipally in semifinished and finished 
goods inventories. 


This financial institution explains a slowdown in » 


the growth of net interest income, which it de- 
scribed as the most significant factor to earnings: 


Net Interest Income, the difference be- 
tween Interest Income and Interest Ex- 
pense, is the most significant compo- 
nent of a commercial bank’s earnings. 
The Corporation’s Net Interest Income 
for 1980 rose to $1.1 billion, 11.5 per 
cent above the $948 million reported in 
1979. Net Interest Income for 1979 was 
in turn 16.8 per cent above the $812 
million recorded in 1978... 


b. Examples discussing Known Trends and 


Uncetteindies: As the following table illustrates, the in- 


terest rate spread declined steadily over 

the past three years, from 2.17% in 
Example 1. 1978 to 1.82% in 1979 and 1.49% in 
1980. This narrowing of the rate spread 
indicates that the Corporation’s interest 
rates paid on purchased funds have ris- 
en to a greater extent than the rates on 
earning assets. This has the effect of 
slowing growth in Net Interest Income, 
particularly in a period which has seen 


This example discusses a three-year adverse in- 
dustry trend and management’s expectation of fu- 
ture improvement. Results of Operations 


The Company's overall decrease in net 
sales during the past three years was 
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increasing reliance placed on interest The third largest contributor to the in- 

bearing sources of funds to support crease in pretax results was [the Com- 

Ee] growth in earning assets. pany’s] air freight forwarding operation 

which overcame the effects of a weak 

C. Examples Containing Narrative Discussion of economy during 1980, successfully en- 

Changes. tered the express packaging business, 

improved its unit volume growth, and re- 

Example 1. ported a pretax income of $22.9 million, 

up 18%. Pretax income from coal and 

minerals and other minerals and other 

operations also increased, while land 

and real estate declined. Forest man- 

agement and forest products manufac- 

turing also declined, largely due to the 

nationwide slump in the construction in- 
dustry. ... 


This company defined gross profit as a key indica- 
tor of operating results and explained the 1980 in- 
crease in terms of efficiency: 

Costs, Expenses and Earnings 


Gross profit as a percent of sales was 
23.5 percent in 1980, up sharply from 


Te POR, SE Pretax income from [the Company’s] rail 


; — a. operations increased to $165.3 million 
A major factor contributing to this in- from $39.4 million in 1979. ... The in- 


crease in gross profit was the margin crease in pretax income was largely due 
improvements in the industrial heat to increased traffic volume, general 


transfer  plant,. vee Controls installed freight rate increases and increased 
over manufacturing in late 1979 and operating efficiencies. . . 
quality circles formed by the workforce 
itself allowed this plant to achieve ex- 
cellent efficiency levels in 1980. 
d. Examples Involving Discussion of Operations 
Example 2. by Segment. 


This discussion analyzes changes in revenue by Example 1. 

segment. Note also the effective presentation of 

price and volume data for the predominant railroad The tabular format used in this example summa- 
segment. rizes relative segment performance both for the 





During 1980 revenues increased 23% to 
$4.0 billion compared to $3.2 billion and 
$2.5 billion for 1979 and 1978, respec- 
tively, largely due to the railroad, air 
freight forwarder, and oil and gas opera- 
tions. Rail transportation revenues were 
responsible for 85% of the increase in 
1980 revenues and 74% of 1979's in- 
crease, as [the Company’s] rail volume 
expanded by 15%, and 16% for 1980 
and 1979 and freight rates increased. 


Pretax income for 1980 increased 
$132.3 million or 75% over 1979, with 
rail pretax income accounting for 95% of 
the improvement. Pretax income of 
$41.3 million from oil and gas opera- 
tions also increased, reflecting this seg- 
ment’s strong performance during 1980. 
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current year and on a trend basis. The tables 
show both dollar revenues and percentage in- 
creased by segment. 


Contributions to total revenues origi- 
nated from the following sources: 


Millions 





Gas Gathering & Processing $42.2 
Petroleum Exploration 

& Production 4.2 
Oil Refining 5.7 





Total $52.1 





Revenues—Increases in operating reve- 
nues as contributed by each respective 
business segment and in total were as 
follows: 
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Percentage of 


Total Increase . 


1980 1979 1978 








Gas gathering & processing 66 87 
Petroleum exploration & production.. 13 (3) 
Oil refining.. 21 16 


TORE 6 i940 645 100 
Total percentage increases..... 52 





The discussion then analyzed the factors (price, volume, 
new operations) contributing to increases for each segment. 

The presentation for the gas gathering segment was as 
follows: 

The increases in gas gathering and processing reve- 

nues were attributable primarily to volume increases 


(decreases) and expanded operations as follows: 


Percentage of 
Total Increases 





1980 1979 





Volume increases 
Price increases (decreases) 
Expanded operations: 
Campletion of [XYZ] system 
Campletion of gas processing 
plants.......-- 
Increase in the number of opera- 
ting gas compression units...... 


GENET é cidieeees 


TOGAL S656 6 seen 


Example 2. Sales in 1980 totaled $408.2 million, an 


increase of $39.1 million, or 11% over 
This Company analyzed its operations by geo- 1979. Price increases in Canada and 
graphic location rather than by segment and price and volume increases in Brazil 
pointed out that U.S. increases were largely the were mainly responsible for sales in- 
result of an acquisition [significant event). creases in these two areas of the Com- 
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pany’s operations. The sales increase 
in the United States was largely due to 
the acquisition of the [A] Division from 
[B] Corporation on March 28, 1979. 
Also, the absence, in 1980, of sales 
from certain industrial gas business dis- 
posed of on June 6, 1980, offset some 
of the sales increase in the United 
States. 


3. Forward-Looking Information. 


There were a number of discussions of forward- 
looking information with respect to operations. The 
examples below are representative of these dis- 
closures, which varied from general statements of 
management's expectations to a full five-year 
sales forecast. 


Example 1. 


This example represents a forward-looking analy- 
sis based on expected changes in past trends in 
several of the company’s operating segments: 


Trends 


The Company has experienced dramat- 
ic growth in all of its industry segments 
since 1978. The increase in revenues 
from the oil and gas segment of 36% in 
1980 and 45% in 1979 was primarily at- 
tributable to the higher prices received 
for oil and gas sold, resulting from par- 
tial deregulation of both oil and gas 
pricing during the periods. Although oil 
and gas prices are expected to continue 
increasing in the future, the Company 
does not expect increases of the magni- 
tude enjoyed in the recent past. Al- 
though the Company anticipates contin- 
uing increases in demand for our 
disposal services segment, its capacity 
to meet such demand will be quite limit- 
ed unless the necessary approvals re- 
quired for the installation of additional 
disposal sites can be secured. The drill- 
ing and well servicing segment is ex- 
pected to have excellent gains in reve- 
nues and profits in 1981 after 
experiencing dramatic growth in 1979 
and 1980; the long term outlook for this 
segment, however, is for lower profit 
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margins once an over-supply of rigs or 
well servicing units develops in our area 
of operations. Accordingly, the results of 
past operations as indicated below 
should not be considered indicative of 
the Company’s future operating results 
either for the Company as a whole or for 
its industry segments. 


Example 2. 


In this forward-looking example, the company de- 
scribes a pending event (labor contract negotia- 
tions) which may adversely impact future 
operating results. 


In 1981, a new teamster contract is to 
be negotiated. Historically new labor 
contracts have had an adverse effect on 
labor costs in the year of settlement. 
Management is continuing to address 
cost containment in all areas and in- 
crease productivity in labor in order to 
maintain a satisfactory earnings level. 


Example 3. 


The following example, a full five-year sales fore- 
cast by segment, was included in a company’s an- 
nual report to security holders following its MD&A 
in that report. Note the comparison to actual five- 
year results, the disclosure of underlying assump- 
tions and management's explicit expression of 
confidence in the forecast. 


We have prepared and are including in 
this annual report a sales forecast for 
each of our major product lines and 
operating groups for 1985. 


While we recognize that long-term fore- 
casts are subject to many variables and 
uncertainties, our experience has been 
that our success is determined more by 
our own activities than by the perform- 
ance of any industry or the economy in 
general. In addition, the balance and di- 
versity of our products and markets 
have been such that a shortfall in ex- 
pected performance in one area has 
been largely offset by higher than antic- 
ipated growth in another. 
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Although variations may occur in the forecast for 
any individual product line, we have a relatively 
high level of confidence that our overall five year 
growth forecast is achievable. 


ASSUMPTIONS USED IN FORECAST 


1. Average 1-2 percent annual real 
growth in GNP. 
2. Average inflation 7-9 percent. 
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3. Present tax structure to continue. 
.No net foreign translation gains or 


losses. 


. No acquisitions. 

. No additional financing. 

. Dividend payout ratio 20 percent. 

. Four percent after-tax return on in- 


vestment of excess cash. 


. No exercise of stock options. 
. No conversion of convertible deben- 


tures. 
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B. Liquidity and Capital Resources. 
1. General Concept. 


Item 11 defines liquidity as “the ability of an enter- 
prise to generate adequate amounts of cash to 
meet the enterprise’s needs for cash.” As pointed 
out in the item, liquidity has both short-term and 
long-term aspects. It involves internal as well as 
external sources and is often closely associated 
with an enterprise’s capital resources.* The rules 
thus provide that the discussions of liquidity and 
capital resources may be combined when the two 
topics are interrelated. 


By and large, registrants addressed at least some 
aspects of liquidity and capital resources. AI- 
though the Item draws a distinction between li- 
quidity and capital reosurces, in 1980 many regis- 
trants interpreted liquidity not merely as 
interrelated with capital resources, but as encom- 
passing capital resources. This release will there- 
fore discuss the two topics together.® 


The staff wishes to emphasize that the liquidity in- 
formation should serve to assist users in evaluat- 
ing a company’s ability to generate cash to meet 
cash needs both currently and in the future. The 
scope of the discussion should thus address li- 
quidity in the broadest sense, encompassing inter- 


*The release adopting Item 11 states that 
“Discussions of liquidity and capital resources 
may be combined whenever the two topics are in- 
terrelated.” The Item then reads as follows: 


(1) Liquidity. Identify any known trends or any 
known demands, commitments, events or uncer- 
tainties which will result in or which are reasonably 
likely to result in the registrant’s liquidity 
increasing or decreasing in any material way. If a 
material deficiency is identified, indicate the 
course of action which the registrant has taken or 
proposes to take to remedy the deficiency. Identify 
and separately describe internal and external 
sources of liquidity, and briefly discuss any materi- 
al unused sources of liquid assets. 


(2) Capital resources. (i) Describe the registrant's 
material commitments for capital expenditures as 
of the end of the latest fiscal period, and indicate 
the general purpose of such commitments and the 
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anticipated source of funds needed to fulfill such 
commitments. 


(ii) Describe any known material trends, favorable 
or unfavorable, in the registrant’s capital re- 
sources. Indicate any expected material changes 
in the mix and the relative cost of such resources. 
This discussion should consider changes between 
equity, debt and any off-balance sheet financing 
arrangements. 


Instructions 2 and 5 provide additional guidance: 


2. The purpose of the discussion and analysis 
should be to provide to investors and other users 
information relevant to an assessment of the fi- 
nancial condition and results of operations of the 
registrant as determined by evaluating the 
amounts and certainty of cash flows from opera- 
tions and from outside sources... . 


5. The term “liquidity” as used in paragraph (a) of 
this item refers to the ability of an enterprise to 
generate adequate amounts of cash to meet the 
enterprise’s needs for cash. Except where it is oth- 
erwise clear from the discussion, the registrant 
should indicate those balance sheet conditions or 
income or cash flow items which the registrant be- 
lieves may be indicators of its liquidity condition. 
Liquidity generally should be discussed on both a 
long-term and short-term basis. The issue of li- 
quidity should be discussed in the context of the 
registrant's own business or businesses. For ex- 
ample, a discussion of working capital may be ap- 
propriate for certain manufacturing, industrial or 
related operations but might be inappropriate for a 
bank or public utility. 


SWhen viewed to encompass capital reosurces, 
the Commission's concept of liquidity is compara- 
ble to the Financial Accounting Standards Board's 
(“FASB”) concept of financial flexibility or the abil- 
ity of an enterprise to adjust its future cash flows 
to meet needs and opportunities, both expected 
and unexpected. Financial flexibility is broader 
than the FASB’s concept of liquidity (defined as 
short-term nearness of assets and liabilities to 
cash) because it includes potential internal and 
external sources of cash not directly associated 
with items shown on the balance sheet. (See 
FASB Discussion Memorandum, ‘‘Reporting 
Funds Flow, Liquidity and Financial Flexibility”, 
December 15, 1980, pp. 88, 107.) 
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nal as well as external sources, current conditions 
as well as future commitments and known trends, 
changes in circumstances and uncertainties. From 
this perspective, the discussion of liquidity goes 
beyond a simple review of current assets and lia- 
bilities at a given date. For both the short term and 
the long term, it should compare assured available 
resources to expected requirements and address 
any identified deficiencies as well as the course 
the issuer intends to take to meet such deficien- 
cies. 


Existing sources of liquidity include cash balances 
and assets readily convertible to cash as well as 
current operating cash flows. The narrative should 
describe how known trends, changes in circum- 
stances or significant events may impact operating 
cash flows, making past results indicative or not 
indicative of the future. Any other factors signifi- 
cant to individual companies or industries should 
also be discussed. 


Last, the discussion of liquidity should describe 
the registrant's liquidity requirements and, where 
deficiencies are identified, address the available 
remedies. Issuers are encouraged to include in 
such discussions of remedies a description of any 
anticipated cash resources, such as potential cash 
flows from expanded levels of operations, addi- 
tional external financing or sale of non-operating 
assets. Liquidity requirements vary among indus- 
tries but include demands such as capital expendi- 
tures (including any off-balance sheet commit- 
ments), expanded working capital needs, or 
scheduled debt repayments. Throughout the 
discussion of liquidity, it is also necessary to iden- 
tify those balance sheet, income and cash flow 
items believed to be indicators of liquidity. The 
discussion will be enhanced by an explanation of 
the reasons why particular indicators are appropri- 
ate for the individual registrant. In this sense, un- 
used credit lines, debt-equity ratios, bond ratings, 
and restrictions under existing debt agreements 
may be indicators of liquidity. 


The staff also encourages registrants to identify 
and discuss those factors relevant to an under- 
standing of the company’s future objectives, plans 
and its ability to complete those plans. Anticipated 
sources of financing are particularly important to 
capital intensive enterprises where planned ex- 
penditures also are many times more meaningful 
than legal commitments. Similarly, the anticipated 
cost of capital as well as its expected availability 
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may be a key consideration for highly leveraged 
companies. 


2. Evaluation of Disclosures. 


The 1980 disclosures which the Staff reviewed 
concerning short-term liquidity generally ad- 
dressed working capital, a concept with which 
companies are familiar and comfortable, frequent- 
ly supplemented only with information on funds 
flow from operations computed on a working capi- 
tal basis. The staff wishes to urge companies to be 
certain that the discussion be sufficiently expan- 
sive to fully address the subject of liquidity since 
the ability to generate cash to meet cash needs 
generally depends upon a more extensive group 
of factors than working capital alone.® 





®Working capital (current assets less current liabil- 
ities) may potentially mask both the uncertainty 
and timing of the conversion of current assets to 
cash. It also fails to give credit for strict cash man- 
agement techniques which deliberately minimize 
current assets in relation to current liabilities or to 
consider the impact of unused available short-term 
credit or of inventory costing techniques such as 
LIFO which may greatly understate inventory 
values in inflationary periods. Thus, alone, it may 
significantly misrepresent a company’s liquidity 
position. For example, disclosure that a compa- 
ny’s ratio of current assets to current liabilities is 
3:1 could lead the reader to assume that the com- 
pany has ample ability to generate cash to meet 
its obligations in a timely manner. If, however, the 
current assets consist of 10% cash, 50% receiva- 
bles and 40% inventory, with approximately % of 
the inventory in raw or uncompleted form, it may 
be necessary to know turnover rates to evaluate 
the company’s cash position accurately. A recent 
example of a situation in which a company’s work- 
ing capital position failed to reveal its cash flow 
problems was the W. T. Grant Company, which 
filed for Chapter XI on October 2, 1975. Despite 
positive working capital positions, cash generated 
by operations had in fact been negative for its last 
five years. 


Similarly, discussions of working capital provided 
from operations, as that number is shown on the 
funds statement, can give rise to the erroneous 
concept that non-cash charges to income, such as 
depreciation, are sources of liquidity. 
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For that reason, it is often necessary to expand 
the discussion to include cash flow from opera- 
tions and other sources. In this sense, the concept 
of cash flow from operations should not be limited 
to net income adjusted for non-cash charges and 
credits, but should also consider changes in the 
relevant components of working capital—such as 
receivables, payables and inventory. Cash flow 
from operations, thus computed, is an especially 
helpful indicator, and the staff encourages its 
display as a three-year trend. It should be noted 
that this measure is frequently very different from 
“funds flow from operations” computed on a work- 
ing capital basis and the captions should not be 
used interchangeably. 


Besides cash flow from operations and related 
working capital considerations, assessments of li- 
quidity should, as discussed in section 2 above, 
include consideration of matters such as the fol- 
lowing: 


(i) Available unused sources of financing, includ- 
ing existing lines of credit, ease of access to mar- 
kets, and convertibility of noncurrent assets to 
cash. 


(ii) Trends in liquidity and known commitments. 
(iii) Known or likely deficiencies and remedies. 


(iv) Significant events and uncertainties, including 
flexibility to adapt to change. 


$ millions 


Total funds provided fran 
operations 

Increase in receivables... 

Decrease (increase) in 
TWVOREOEIGS < 6.600486 0000 

Increase in payables amd 
accruals....... 

Other DUE codiinnaeses 

Net funds provided from 
operations before capital 
expenditures.. 

Additions of property, plant 
and equipment, net..... 

Net funds used for operating 
transactionS......eeees 
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The examples included below have been organ- 
ized along these topical lines. 


3. Examples of Disclosures. 


These examples each address one or more of the 
various aspects of liquidity in the broad sense. It 
should be noted that many of the discussions have 
a forward-looking perspective as to both the na- 
ture and amounts of expected expenditures and 
the mix and cost of financing. 


a. Examples Discussing Cash Flow from Opera- 
tions and Working Capital Items 


Example 17. 


This first example discusses cash flow from opera- 
tions as a three-year trend. Note that management 
has chosen also to incorporate a discussion of in- 
ternal and external sources of funds (capital re- 
sources) for capital expenditures and specifically 
addresses the shortfall between operating cash 
flow and cash requirements for plant additions: 


Corporate Liquidity 


. The major elements of the net funds used for 
operating transactions during the past three years 
are: 


1979 1978 





$110.9 
(70.4) 


(62.0) 


(26.6) 





55.3 88.5 


(85.6) (99.9) (79.2) 





$(30.3) $(11.4) $(64.7) 
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Capital expenditures increased substantially in 
1979 as a result of starting up several major proj- 
ects and then declined in 1980 to nearly the same 
level as in 1978. Funds used for the acquisition of 
property, plant and equipment exceeded amounts 
flowing from other operating transactions in all 
three years. Capital expenditures in 1979 were 
largely offset by other funds flowing from opera- 
tions. However, 1978 increases in working capital 
items along with the expenditures of funds for cap- 
ital assets and financing transactions required the 
company to liquidate cash and shortterm invest- 
ments and to use bank borrowings. Reductions in 
inventories in 1980 improved the flow of funds 
from operating transactions and partially offset 
capital asset acquisitions. The remaining cash re- 
quirements for 1980 capital expenditures were ob- 
tained by additional long-term debt. 


This company also commented on the increase in 
receivables shown in its trend analysis: 


The investment at year-end in receiva- 
bles represents 54 days of sales in 
1980 compared with 50 in 1979 and 48 
days in 1978. The unfavorable increase 
in 1980 resulted from selected extend- 
ed-term marketing programs to U.S. dis- 
tributors and financial difficulties of cer- 
tain customers. 


Example 2. 


The same company whose five-year sales fore- 
cast was presented above also included a five- 
year forecast of cash flow. This table shows that 
management anticipates a substantial increase in 
actual cash balances: 


5-YEAR CASH FLOW FORECAST, 1981-1985 


(In Thousands) 


Net Incane 
Depreciation 


$640 , 000 
210,000 
850, 000 

(225,000) 





Working Capital 

Note Payments 

Capital Expenditures 
Dividends 

Net Cash Change 
Beginning Cash, 1-1-81 
Cash, 12-31-85 


(280, 000) 
(128,000) 
45,000 
137,000 
$182, 000 
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(172,000) 


Example 3. 


Note the following explanation of the reason as to 
why the current ratio is not necessarily a valid li- 
quidity indicator for this company: 


The company’s short-term liquidity is 
much stronger than its current ratio of 
1.54/1 at December 31, 1980 would in- 
dicate. As indicated in note 1(d) to the 
Financial Statements, the excess re- 
placement value of inventories over the 
LIFO cost amounts to some $260 mil- 
lion, and these inventories are primarily 
crude oil and refined products which are 
readily marketable at these values. The 
company intentionally from time to time 
keeps relatively high inventory stocks of 
crude and products because of antic- 
ipated price increases or possible short- 
ages. 


Example 4. 


This example focuses on a working capital defini- 
tion of short-term liquidity but further analyzes 
working capital balances by use of trend indicators 
of “nearness to cash.” It also points out that the 
statistics presented are based on LIFO inventories 
and includes a specific explanation of the meaning 
of such statistics. 


Liquidity and Capital Resources 


The company uses a number of meas- 
ures of liquidity for internal management 
purposes. These measures include 
working capital, profitability and activity 
ratios, all of which are set forth below. 
Leverage is not a factor as the company 
has no debt, either current or long-term. 
Note that the following ratios are based 
on LIFO inventories. 


Working capital (in millions): the ability 
to meet short-term obligations. 
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Working capital.......... 
Working capital ratio.... 


1980 1979 1978 
$13.84 


2.931 


-.-Activity ratios, which should be helpful in 
evaluating liquidity, are shown below: 


Days to convert sales 

tO CaSNececcccccccccccee 
Inventory turnover........ 
Inventory as a percent 

of working capital...... 
Sales to working capital.. 


The liquidity trend is most favorable as it shows a 
gradual improvement in credit and collections, a 
reduction in inventories and a continuing comfort- 
able relationship between sales growth and work- 
ing capital, which simply means the company is 
not forced to borrow money to support higher 
sales. 


The company’s liquidity trend is quite positive and 
provides surplus cash that enables it to invest in 
short-term investments and provide for continuing 
plant modernization and new equipment without 
having to borrow funds. 


1980 1979 








Example 5. 


This example describes a negative working capital 
trend typical of the industry and then explains why 
the Company does not believe it represents a 
short-term liquidity deficiency: 


Historically, [the company’s] current lia- 
bilities generally have exceeded current 
assets. This is characteristic of the ... 
industry. The following table includes 
selected working capital information for 
the last three years. 





Excess of current 
liabilities over 
current assets 


Ratio of 
current assets to 
current liabilities 





$64, 231,000 -68 
69,873,000 -/2 
65,583,000 13 





The above data are not indicative of a lack of li- 
quidity, as the company maintains sufficient cur- 
rent assets to settle current liabilities when due. 
Current asset balances are minimized as one way 
to help finance required capital acquisitions. . . . 


The company periodically negotiates commitments 
from its banks to lend additional funds under re- 
voiving credit line agreements. At the end of 1980, 
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two such agreements were in effect for commit- 
ments totaling $250,000,000 of which only 
$50,000,000 had actually been borrowed. As the 
company is not restricted as to the use of funds 
borrowed under these credit agreements, such 
commitments represent an additional and immedi- 
ate potential source of liquidity, subject to meeting 
certain lender issuance tests for the incurrence of 
additional long-term debt. 
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b. Examples Discussing Available Sources of Li- 
quidity. 


Example 1. 


Note that this discussion relates the company’s 
working capital requirements to subsequent cash 
collections and unused short-term credit facilities. 


The company plans to meet its 1981 an- 
ticipated working capital requirements 
with funds from operations and short- 
term bank loans. A significant portion of 
the accounts receivable balance of 
$45,269,000 shown on the consolidated 
balance sheet at December 31, 1980 is 
related to the company’s Christmas 
business and has been collected during 
the early part of 1981. In addition, as 
disclosed in Note 6 to the financial 
statements, the company at the end of 
1980 had approximately $56,000,000 
available and unused under various 
lines of credit with banks. Under a re- 
volving credit arrangement the company 
has the option of converting up to 
$23,000,000 to an eight year term loan. 


& Example 2. 


This example discusses financing for near-term 
capital spending as well as other operating needs 
in light of historical trends and bond indenture re- 


sion project] commitments will be fund- 
ed through the revolving bank credit 
agreement on a short-term basis and 
converted into permanent financings as 
market conditions permit. The other 
commitments are expected to be funded 
through the company’s regular bank 
lines of credit and internally generated 
funds. The recently granted $11.7 mil- 
lion rate increase should provide suffi- 
cient cash flow for this purpose. The 
company also has $1.2 million in com- 
mitments for inventory and maintenance 
items that will also be provided for 
through internally generated funds. 


The most significant restriction to the 
company’s permanent financing pro- 
gram is a bond purchase agreement 
provision that limits long-term debt to 
65% of the capital structure. As of year 
end 1980, the company’s long-term 
debt capitalization ratio (including cur- 
rent maturities of long-term debt) was 
63%. It is the Company’s long-term goal 
to increase its equity position to a more 
favorable level, both through the issu- 
ance of equity securities and through 
adequate earnings. Because of these 
two factors, the company’s 1981 financ- 
ing program anticipates some equity 
financing. 





strictions which prohibit any significant increase in Example 3. 

debt without additional equity increases: 

In this liquidity discussion by an insurance compa- 
ny, management discusses a break in the normal 
trend of internal financing. 


Historically, the company has funded its 


capital requirements through a mixture 
of internal and external sources such as 
short-term bank borrowings and perma- 
nent financings. During the past three 
years internal sources have provided on 
the average 44.6% of the annual funds 
required. Generally, short-term 
borrowings have been converted to per- 
manent financings as the marketplace 
would permit. 


As of December 31, 1980, the company 
had $22.4 million of capital commit- 
ments, $19.7 million of which were re- 
lated to the ... coal conversion project. 
It is anticipated that the [coal conver- 
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Our insurance subsidiaries can normally 
satisfy cash needs out of operating cash 
flow. Occasionally relatively small cash 
amounts may be needed to meet tem- 
porary needs. The holding company 
maintains a facility where affiliates can 
borrow from the holding company to 
meet temporary needs and can invest 
short-term funds with the holding com- 
pany. 


[The subsidiary] makes investment 
commitments based on expected future 
cash flow. In 1980, it overestimated 
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cash flow and borrowed to meet its in- 
vestment commitments. These borrow- 
ings reached a maximum of $125 million 
during the year and were reduced to $45 
million by year end. 1981 investment 
commitments are relatively small, so we 
expect to repay the remainder of its 
debt during the year. 


c. Examples Discussing Trends in Liquidity and 
Known Commitments. 


Example 1. 


The following example is a discussion of capital 
resources and liquidity by a large, relatively capital 
intensive company. Note the following elements of 
the disclosures: trend data including a chart of 
changes in cash balances for the past five years, 
focus on both short-term and long-term needs, 
identification of factors considered to be key indi- 
cators, forward-looking information on planned ex- 
penditures and a definitive statement that the 
company will be able to meet its future cash 
needs. 


Financial Condition 


During the three-year period 
1978-1980, the Company’s financing 
needs were met largely through funds 
provided by operations. In 1978 and 
1979, overall net cash inflows from op- 
erations resulted in reductions in bor- 
rowings and increases in cash and mar- 
ketable securities at year-end. In 1980, 
however, the combined impact of lower 
net income, higher capital expenditures 
and increased working capital resulted 
in a net cash outflow. This outflow was 
financed by a reduction of $151 million 
in cash and marketable securities and 


the net addition of $164 million in 
borrowings... . 


A number of programs were imple- 
mented in 1980 to meet the Company’s 
external financing needs... 


This additional debt resulted in a total 
capital ratio of 21 percent at year-end 
1980, compared to 20 percent and 22 
percent at year-end 1979 and 1978, re- 
spectively. 


The Company has unused bank credit 
lines of approximately $1.4 billion, part 
of which support outstanding commer- 
cial paper balances. These lines pro- 
vide for short-term borrowings at the 
best available commercial rates, and 
are more than sufficient to support [the 
Company’s] day-to-day business opera- 
tions. 


Looking to the future, further increases 
in capital expenditures to approximately 
$2.8 billion over the next two years are 
planned. Continued increases in work- 
ing capital are also anticipated, both to 
support higher levels of business and to 
cover inflation. The major portion of the 
Company’s cash needs is expected to 
be financed through internally gener- 
ated funds, although additional external 
financing will be required. The Compa- 
ny’s conservative debt structure and 
strong financial position enhance its 
ability to obtain the funds required... . 


The company included various charts and graphs 
such as this one summarizing five-year changes in 
cash and short-term securities: 


Total Company Cash Flow 


(Dollars in millions) 
"76 "Tt ‘78 
$1,203. .Si,a99 $1), 7 


(1,187) (1,313) (1,483) 
112 (76) (149) 


‘79 "80 
$1,726 
(1,665 ) 

(19) 164 


$1,617 Cash Flow 
(1,932) Cash Outflow 
Increase 
(Reduction) 
in Borrowings 





$ fF ta). > = & 
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42 $(151) 


Increase 
(Reduction) in 
Cash and Market- 
able Securities 
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& Example 2. 


This example presents a trend discussion of the 
debt-equity ratio as a key liquidity indicator for a 
capital intensive company. The second paragraph 
discusses existing commitments. 


Liquidity and Capital Resources 


The Company, being in a capital in- 
tensive industry, must utilize the debt 
markets to the extent its cash flow is in- 
sufficient to meet its requirements. Ac- 
cordingly, the ratio of its long-term debt 
to total capitalization (long-term debt 
plus equity, including preferred stock) is 
critical since it indicates what potential it 
has to utilize the debt markets. This ra- 


In the third quarter of 1980, a new sub- 
sidiary of the company entered into a 
limited partnership agreement with the 
[XYZ] Oil Company whereby the sub- 
sidiary will invest funds in a major 
portion of [XYZ] onshore exploratory 
drilling activities in the United States 
and obtain a nei revenue interest in hy- 
drocarbon reserves that result from that 
program. Total expenditures required 
for the program are expected to be in 
the range of $120 million over the next 
five years. Most of these expenditures 
will be required in the next three years, 
and the company does not anticipate 
profit contributions from the program 
during the early years of operations. 





tio was 31% at the end of 1980, com- d. Examples Discussing Known or Reasonably 
pared with 33% at the end of 1979 and Likely Deficiencies. 

39% at the end of 1978. However, since 

the Company had excess cash at the Example 1. 

end of each year which is available to 

pay off long-term debt, this ratio can be This example discusses a liquidity deficiency, ef- 
viewed as 26%, 31% and 38% at the forts to remedy it, and the related uncertainty as to 
end of 1980, 1979 and 1978. This ratio the enterprise’s future operations. 


is at a reasonable level and has im- 
proved since 1978. 


It is expected that projected 1981 cash 
flow, and the December 31, 1980, ex- 
cess cash of $21 million and unused 
long-term credit lines available through 
1987 of $51 million will be sufficient to 
enable the Company to finance all of its 
1981 capital programs, cash dividend 
requirements and working capital re- 
quirements, and the previously an- 
nounced agreement in principle to pur- 
chase the .. . industrial gas business of 
[x company] without any material effect 
on its long-term debt to equity ratio. 


Example 3. 


This disclosure, which appears resonsive to the 
Commission’s requirement to discuss liquidity on a 
consolidated basis, outlines a subsidiary’s esti- 
mated five year expenditures under a limited part- 
nership agreement. Item 11 requires discussion of 
such off-balance sheet commitments. 
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Primarily as a result of the losses 
incurred during 1979 and 1980 and the 
substantial purchases of property and 
equipment during each of the last three 
years, the corporation’s working capital 
has decreased by $153,262,000 to a 
working capital deficiency of 
$143,242,000 at December 31, 1980. In 
addition to the decrease in working cap- 
ital, the corporation’s cash requirements 
over the three-year period were met pri- 
marily by the net addition to long-term 
debt of $310,956,000, the proceeds 
from the disposition of... property of 
$244,841,000 and from the issuance 
... Of $35,000,000 of preferred stock 
during 1980. 


Commencing in 1980 the corporation 

. experienced a severe shortage of 
cash. Effective March 2, 1981, the cor- 
poration and its principal subsidiaries 
arranged with their private debt-holders 
for the deferral until July 1, 1981 of the 
principal and interest payments due 
during the period February 10, 1981 
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through June 30, 1981. These 
companies are commencing negotia- 
tions with these lenders to restructure 
their outstanding debt. 


The ability of the corporation and its 
subsidiaries to continue as a going con- 
cern and to meet their obligations as 
they come due will, in the short term, be 
dependent upon a restructuring of their 
outstanding debt, the ability to success- 
fully complete the cash sale of surplus 
[equipment] and ultimately upon a re- 
turn to successful operations. 


Example 2. 


Here, management discusses operating and 
financing plans to remedy a current cash flow defi- 
ciency in light of certain related uncertainties. Note 
also the statement that the capital expenditure 
program is now substantially complete. 


brokerage houses and _ institutions of 
issuing approximately $1 million of 
financing through private placement of 
convertible debentures or promissory 
notes and stock purchase warrants. The 
company anticipates that the private 
placement transaction will be completed 
during the first half of 1981. In the event 
it is unable to obtain additional financing 
from the offering, the company intends 
to seek to refinance its present obliga- 
tions or pursue new sources of funds. 
The company believes that the failure to 
raise the required working capital will 
substantially impede the development 
of, and the revenues to be derived from, 
the new panel manufacturing facility 
and thereby postpone the rate at which 
operations of such facility is expanded. 
In addition, any significant diminution of 
business in the Engineered Composites 
Division may adversely affect the com- 


The operations of the company, exclud- 
ing current expenditures related to the 
new automated panel facility, generated 
a positive cash flow in both 1979 and 
1980 as a result of the sustained growth 
in the company’s Engineered Compos- 
ites Division, . .. Based on current esti- 
mates, the company believes that the 
new panel manufacturing facility will 
generate a positive cash flow at such 
time as it reaches a production level of 
approximately 20% of design capacity. 
Although the company is hopeful that 
this level will be obtained within the 
present year, such level had not been 
met as of March 1, 1981 and the com- 
pany continued to operate at an overall 
negative cash flow. 


Management believes that external 
financing is necessary to replenish 
working capital to permit the company 
to meet its obligations on a timely basis; 
and to provide the additional working 
capital which will be required to sustain 
the expected growth to be required to 
sustain the expected growth to be de- 
rived from the new panel facility. Ac- 
cordingly, the company is exploring the 
possibility with certain investment firms, 
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pany’s ability to meet its obligations... 


Management believes that the compa- 
ny’s capital spending program has, with 
the start-up operations in the new auto- 
mated panel facility been substantially 
completed and that there are no unfore- 
seen material commitments for capital 
expenditures other than as outlined 
above. Management further believes 
that following completion of the private 
placement, future capital expenditures 
will be financed from the company’s re- 
sults of operations. 


e. Examples Discussing Significant Events and 
Uncertainties Which May Affect Liquidity 


Example 1. 


In this example the company links a decline in its 
bond rating to internal cash generation problems 
and discusses the associated uncertainities for its 
short and long-term capital spending plans: 


Internal cash generation, however, pro- 
vided a negative 11% in 1980, and av- 
erage 3% for the five years 1976-1980, 
of total [company] construction expend- 
itures (in both cases excluding non- 
cash AFC). For 1981, and for the five 


Volume 23, No. 13, October 13, 1981 





years 1981-1985, funds from opera- 
tions are estimated to provide 0% and 
average 72%, respectively, of total 
[company] construction requirements 
(excluding AFC). Primarily as a result of 
this existing and projected near-term 
lack of internal cash generation, the 
three principal security rating agencies 
down-rated the company’s major securi- 
ties in 1980 to the [x] level thus limiting 
the ability of fiduciary institutions to pur- 
chase these securities in certain cases. 
In January 1981, Standard and Poor's 
further reduced the company’s pre- 
ferred stock rating to [y]. 


The company’s ability to continue its 
planned construction program ... de- 
pends upon receipt of adequate rate re- 
lief and the ability of the company to sell 
permanent securities in planned 
amounts. This will be particularly true in 
1981 when capital requirements and 
permanent financing are expected to be 
at record levels before declining in 1982 
and 1983. Thereafter, the company’s fi- 
nancial position will depend upon the 
extent of expenditures required to con- 
vert existing or build new generating 
units to burn coal. 


Example 2. 


This discussion outlines the company’s construc- 
tion commitments and financing objectives and 
comments on contingency plans if the desired 
financing mix is not attained. Liquidity and Capital 
Resources 


The Company’s construction program 
for 1981, 1982 and 1983 is estimated to 
be $262,000,000, $273,000,000,000 
and $360,000,000 respectively. The 
Company’s objectives for the financing 
of these expenditures include: internal 
generation of at least one half of the 
funds required; maintenance of a sound 
capitalization structure consisting of not 
less than 40 percent common stock, not 
more than 45 percent long-term debt 
and the balance in preferred stock; and, 
the maintenance of high credit ratings 
for its securities. 
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If these objectives cannot be attained 
without significant equity share dilution 
from the sale of common stock below 
book value, the estimated construction 
expenditures previously set forth may 
be reduced. Under such circumstances, 
construction will be limited to commit- 
ments previously made. 


Example 3. 


Another company considers its ability to react to a 
general economic recession: 


The capital appropriations budget does 
not contemplate a significant deteriora- 
tion in the national economy during fis- 
cal 1981. If such a deterioration were to 
occur, however, the company has the 
flexibility to significantly adjust these ex- 
penditures downward, as was the case 
during fiscal 1975. 


C. Inflation Disclosures. 


1. General Concept and Evaluation. 


In the proposing release, the Commission ex- 
pressed its concern about the adequacy of disclo- 
sures with respect to the impact of inflation and 
changing prices on individual registrant's busi- 
nesses.’ Although the provisions of SFAS 33 ap- 
ply only to companies meeting certain size criteria, 
the Commission believes that management for all 
registered companies should focus on translating 
the potentially confusing situation concerning in- 
flation into a meaningful discussion of the effects 
of changing prices on the registrant’s business. 


Consequently, Item 11 as adopted required that 
registrants include at least a narrative discussion 
of the effects of inflation and changing prices. For 
companies not subject to the provisions of SFAS 
33, voluntary compliance with SFAS 33 was en- 
couraged but not required. The commission's ob- 
jective was to elicit useful disclosures concerning 
the impact of inflation without imposing an undue 





7 See Securities Act of 1933 
Release No. 6176, (January 15, 1980) [45 FR 
5972]. 
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computational burden.® Registrants required to in- 
clude SFAS 33 disclosures were allowed simply to 
provide a cross reference to the location of such 
information. 


The Staff believes that many registrants would 
benefit from an opportunity to view the approach 
taken by other companies in responding to this 
type of disclosure. 


Accordingly, set forth below are certain illustra- 
tions of the types of approaches used by non- 
SFAS 33 registrants in preparing responses to this 
item and which generally did not appear to be bur- 
densome to develop. These disclosures have 
been organized into the following categories, 
which while they may be representative of the im- 
pact of inflation, are not intended to be and are not 
all inclusive: 


(i) Impact of Inflation on Sales 





8The requirement for inflation disclosures in Item 
11 is as follows: 


(iv) For the three most recent fiscal 
years of the registrant, or for those fis- 
cal years beginning after December 25, 
1979, or for those fiscal years in which 
the registrant has been engaged in 
business, whichever period is shorter, 
discuss the impact of inflation and 
changing prices on the registrant's net 
sales and revenues and on income from 
continuing operations. 


Instruction 8 provides further guidance for 
SFAS 33 companies: 


8. Registrants which are not required to 
provide explanations of supplementary 
information disclosed in accordance 
with SFAS 33 (including foreign private 
registrants) may discuss the effects of 
inflation and changes in prices in what- 
ever manner appears appropriate under 
the circumstances. Although voluntary 
compliance with SFAS 33 is encour- 
aged, it is not required. All that is re- 
quired is a brief textual presentation of 
management's views. No specific nu- 
meric financial data need be presented. 
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(ii) Impact of Inflation on Monetary 
Assets/Liabilities 


(iii) Impact of Inflation on Inventory and Cost of 
Sales 


(iv) Impact of Inflation on Plant Assets and Depre- 
ciation 


(v) For Financial Intermediaries: Impact of Inflation 
on Purchasing Power and Equity and Deposits. 


2. Examples of Disclosures. 


a. Examples Discussing Impact of Inflation on 
Sales. 


Example 1—Information on Price/Volume/Mix. 


The Company’s 1980 net sales of 
$89,755,667 were 10% above the 1979 
level, which, in turn, were 19.1% ahead 
of 1978 sales. Unlike the sales gains of 
1979 and 1978, which reflected a com- 
bination of price increases and gains in 
unit volume, the sales increase for 1980 
was primarily the result of price in- 
creases as unit volume (gallons sold) 
declined approximately 5%. 


The unit volume decline occurred during 
the second and third quarters of 1980 
when the economic recession became 
firmly entrenched. Unit volume resumed 
an upward trend during the final quarter 
of the year, but not in an amount suffi- 
cient to offset the declines experienced 
during the spring and summer months. 


Example 2—lInability of Selling Prices to Keep 
Pace With Inflation 


Net sales in 1980 decreased 
$28,278,000 or 24% from net sales in 
1979. Net sales to original equipment 
manufacturers decreased 29% and net 
sales to the replacement market de- 
creased 9% from 1979 levels. Selling 
price increases in 1980 were approxi- 
mately 7% to original equipment manu- 
facturers and 12% to replacement mar- 
ket accounts. Selling price increases, 
due to depressed market conditions and 
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the effects of increased competition, 
have not kept up with inflation. Manage- 
ment expects this trend to continue until 
market conditions improve. 


Example 3—Presentation of Constant Dollar 
Sales Information 


On an historical basis, electric revenues 
excluding fuel related revenues, have 
increased $18.1 million from 1977 to 
1980. However, when adjusted for gen- 
eral inflation, they have only increased 
by some $3.7 million, despite the 1979 
general increase. At the same time, 
operating expenses excluding fuel and 
adjusted for general inflation have in- 
creased $5.1 million. 


b. Examples Discussing Impact of Inflation on 
Monetary Assets and Liabilities 


Monetary assets and liabilities represent claims to 
receive or obligations to disburse fixed amounts of 
cash. They include cash and most receivables and 
payables. During an inflationary period, com- 
panies experience purchasing power gains from 


holding net monetary liabilities and losses from 
holding net monetary assets. Where material, it is 
suggested that registrants discuss their net mone- 
tary position and any corresponding purchasing 
power gains and losses, as illustrated below: 


Example 1. 


Inflation also affects our assets and lia- 
bilities when the amounts are fixed with- 
out reference to specific future prices. 
However, since our monetary assets 
(cash and receivables) are less than our 
monetary liabilities the Company will 
achieve some benefits by paying its 
fixed debts with dollars that have de- 
creased in purchasing power. 


Example 2. 


To the extent that the general rate of in- 
flation exceeds the interest rate yield of 
the Trust’s mortgage loan portfolio ($5.8 
million at an average interest rate of 
9.5% at November 30, 1980), the eco- 
nomic value of the receivables, stated in 
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dollars of constant purchasing power, 
may be less than their carrying value. 


c. Examples Discussing Impact of Inflation on In- 
ventory and Cost of Sales 


Generally accepted accounting principles require 
companies to use historical costs in valuing their 
inventories and cost of sales. In periods of 
changing prices, these historical costs will differ 
from the current costs of inventory. The nature and 
extent of the distortion depends upon the cost allo- 
cation method selected by the company. Under 
the first-in, first-out (FIFO) method, the oldest in- 
ventory costs flow to cost of sales, with the most 
recent costs remaining in inventory. Cost of sales 
thus tends to be understated. The last-in, first-out 
(LIFO) method reverses this pattern and generally 
results in understated inventory balances.? Where 
such distortions are material, companies should 
indicate their existence and direction. Regulation 
S-X requires companies using the LIFO method to 
indicate by footnote disclosure the replacement 
cost of inventory. Most companies approximate 
this amount by reference to the FIFO valuation of 
their inventory. The Staff encourages companies 
to refer to this computation in the discussion and 
analysis section. 


Example 1—Impact of FIFO Method. 


The Company uses the FIFO method of 
accounting for its inventories. In a peri- 
od of rapidly escalating costs, this meth- 
od results in understating the cost of 
products sold with a corresponding 
overstatement of income. Management 
has considered the advantages and dis- 
advantages of changing to the LIFO 
method of accounting for its inventories, 
but no final decision has been made. 


Example 2—Impact of LIFO Method. 
However, the company uses the LIFO 


method of accounting for its inventories. 
Under this method, the cost of products 





9In those periods in which sales exceed pur- 
chases, the older costs from beginning inventory 
flow to cost of goods sold, understating that figure. 
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sold reported in the financial statements 
approximates current costs and thus, 
reduces distortion in reported income 
due to increasing costs. 


d. Examples Discussing impact of Inflation on 
Plant Assets and Depreciation 


Under generally accepted accounting principles, 
companies record plant assets at actual cost and 
allocate these costs to income over the assets’ 
useful lives. During inflationary periods, therefore, 
depreciation charges are understated and net in- 
come overstated to the extent that the current 
costs of plant assets exceed original costs. 


To reflect this situation, SFAS 33 requires the 
largest companies to indicate in a supplemental 
note the current costs of plant and depreciation. 
The Commission does not require such calcula- 
tions by non-SFAS 33 companies, but does en- 
courage at least some narrative discussion of the 
extent of the difference between historical cost 
and current cost. Information on relative asset 
ages can also assist users in developing their own 
estimates of price-adjusted amounts. 


Example 1. 


Like all companies, we could not re- 
place our plants and equipment today 
for the historical cost value at which 
they are carried on our books. We doubt 
that we, or any other company, would 
ever replace existing assets with carbon 
copies of our present plants and equip- 
ment. Many technological advances 
have occurred since those assets were 
acquired. Putting this recognized prob- 
lem in measurement aside, and ap- 
plying the constant dollar indexing 
methods of FASB Statement No. 33, we 
estimate that 1980 depreciation ex- 
pense would be about $2.6 million 
greater than reported on the historical 
cost basis, compared with $2.0 million 
in 1979. Our use of accelerated depre- 
ciation methods for tax purposes partial- 
ly reduces the impact on cash flows. 


Example 2. 
Eighty-six percent of the company’s 
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property, plant and equipment has been 
acquired in the past three years while 
fifty-seven percent of leasing fleet 
owned by the non-consolidated subsidi- 
ary was acquired in the same time peri- 
od. As a result, depreciation charges in 
the income statement for the three 
years ended December 31, 1980 rea- 
sonably approximate current dollars. 


e. Examples Discussing Impact of Inflation on fi- 
nancial Intermediaries 


Inflation substantially impacts the financial posi- 
tion and operations of financial intermediaries, 
such as banks, savings and loan companies and 
finance companies. These entities primarily hold 
monetary assets and liabilities and, as such, can 
experience significant purchasing power gains and 
losses over relatively short periods of time. In ad- 
dition, interest rate changes during inflationary pe- 
riods change the amounts and composition of as- 
sets and deposits held by financial intermediaries 
and often result in creditor and regulatory pres- 
sures for additional equity investment. Examples 
addressing these issues follow: 


Example 1. 


During periods of inflation, the holding of 
a net positive monetary position (mone- 
tary assets exceeding monetary liabili- 
ties) will result in an overall decline in 
the purchasing power of the institution. 
Monetary assets and liabilities are those 
which can be converted into a fixed 
number of dollars, and include cash, 
loans, deposits and borrowed funds. 


The monetary assets of the Company, 
as in the case of most depository insti- 
tutions, exceed monetary liabilities so 
that the purchasing power of the Com- 
pany’s net positive monetary position 
declined in 1980. There is no clear evi- 
dence establishing a relationship be- 
tween the purchasing power of a depos- 
itory institution's net positive monetary 
position and its future generation of 
earnings. Moreover, the Company’s 
ability to preserve the purchasing power 
of its net positive monetary position will 
be partially reflected in the effective- 
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ness of its asset/liability management 
program referred to above. 


Example 2. 


One way inflation affects the banking in- 
dustry is the requirement that more cap- 
ital be committed to the corporation be- 
cause of the growth of assets required 
to keep pace with inflation. The 
continuing requirement to increase eq- 
uity capital at higher than normal rates 
is necessary to maintain an appropriate 
equity capital to asset ratio. This results 
in a reduced portion of earnings paid 
out in the form of dividends. 


Reported earnings have been affected 
by inflation; however, there is no simple 
way of separating the effects of infla- 
tion. All facets of the banking business 
from salaries to other miscellaneous ex- 
pense, are impacted by inflation. 


Of more importance is the effect of infla- 
tion on the various categories of depos- 
its. Because interest rates are regulated 
on certain types of deposits, we are 
unable to adjust the rates paid to market 
levels, causing a change in the mix of 
deposits. 


Deposits, once considered core depos- 
its, become more volatile, thus requiring 
the acquisition of more purchased 
funds. This requires the continued build- 
ing and improvement of capital ratios in 
order for us to attract deposits and to 
meet competition. 


Ill. Conclusion 


The principal purpose of the above discussion has 
been to assist companies in complying with the 
major disclosure requirements in Item 11 of Regu- 
lation S-K by providing illustrations of various ap- 
proaches used by certain companies during this 
initial period. The staff anticipates that the disclo- 
sures made in response to these requirements will 
continue to improve over the years. The Staff of 
the Division of Corporation Finance, with the as- 
sistance of the Office of the Chief Accountant, in- 
tends to continue its review of the MD&A re- 
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sponses and, if necessary, will provide additional 
guidance in a subsequent release. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INSTRUCTIONS FOR THE PRESENTATION AND 
PREPARATION OF PRO FORMA FINANCIAL IN- 
FORMATION AND FINANCIAL STATEMENTS OF 
COMPANIES ACQUIRED OR TO BE ACQUIRED 


ACTION: Proposed rules. 


SUMMARY: The Commission is proposing uniform 
instructions for the presentation and preparation of 
pro forma financial information in Commission fil- 
ings. In general, the proposed rules codify existing 
administrative practices; the proposals also in- 
clude an alternative presentation which would in- 
clude a financial forecast. The proposed rules are 
not intended to significantly modify the various sit- 
uations for which pro forma financial presentations 
are now required or alter the specific disclosures 
required by existing accounting literature. In addi- 
tion, the proposed rules would consolidate existing 
requirements for including financial statements of 
companies acquired or to be acquired in registra- 
tion statements. In conjunction with the proposed 
rules, the Commission also proposes to relocate 
the content, with certain minor modifications, of 
Article 11 of Regulation S—X and to delete Article 
11A of Regulation S-X. 


SEC DOCKET/985 








DATE: Comments should be received on or before 
December 18, 1981. 


ADDRESSES: Comments should be addressed in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7—906. All com- 
ments received will be available for public inspec- 
tion and copying in the Commission’s Public Ref- 
erence Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Da- 
vid F. Martin (202-272-2130), or Eugene W. 
Green, Jr. (202-272-2130), Office of the Chief Ac- 
countant, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Com- 
mission is proposing rules which, if adopted, 
would incorporate in Regulation S-X (“S-X”) its 
administrative policies and practices applicable to 
the presentation and preparation of pro forma fi- 
nancial information in proxy statements and other 
filings with the Commission. The proposed rules 
are intended to simplify and improve the registra- 
tion and reporting process by codifying current 
policies developed on an ad hoc basis by the 
Commission's Division of Corporation Finance 
through the comment process as well as those 
practices generally followed by registrants when 
presenting pro forma financial information in Com- 
mission filings. The presentation of pro forma fi- 
nancial information would be modified from ex- 
isting practice to more clearly distinguish between 
the one-time impact and on-going impact of the 
transaction. The proposed rules are not intended 
to change or expand the various reporting situa- 
tions for which pro forma financial information has 
been presented in the past. 


As part of the Commission’s effort to encourage 
presentation of projected financial information, the 
proposed rules would permit an alternative pres- 
entation which would include a financial forecast. 


The proposed rules would also bring together 
Commission requirements relating to historical fi- 
nancial statements of businesses acquired or to 
be acquired. 


As part of the reorganization of certain portions of 
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S-X which will be necessary if the proposed rules 
are adopted, the Commission is proposing to 
relocate the content, with certain minor modifica- 
tions, of Article 11, Content of Statements of Other 
Stockholders’ Equity, and to delete Article 11A, 
Statement of Source and Application of Funds, be- 
cause the information required by that Article is 
also required by generally accepted accounting 
principles. 


The Commission is also requesting comments on 
whether presentation of pro forma financial infor- 
mation should be required for consummated trans- 
actions in filings on Form 8-K. 


BACKGROUND 


Pro forma financial information is principally used 
to show the effect of (a) significant planned or con- 
summated transactions or other events which oc- 
cur after the date of the historical financial state- 
ments or (b) certain significant transactions which 
have occurred during the year. Pro forma financial 
information is frequently presented in proxy state- 
ments and other filings made with the Commis- 
sion. In order to clarify and conform the disclosure 
requirements applicable to pro forma financial in- 
formation, the Commission proposes to incorpo- 
rate its administrative policies (which are generally 
followed but are not presently set forth as Com- 
mission rules) into its regulations under S-X. The 
proposed rules have been stated in general terms 
to provide the necessary flexibility for tailoring dis- 
closures to particular facts and circumstances. 


NEED FOR CODIFICATION 


Pro forma financial information is required in a 
number of circumstances under generally accept- 
ed accounting principles and is required in certain 
proxy statements and other filings with the Com- 
mission to facilitate investor understanding of pro- 
posed transactions. Notwithstanding this frequent 
use, guidance about the presentation and prepa- 
ration of pro forma financial information is limited 
and as a result the form and content of these dis- 
closures vary significantly. 


Commission requirements for pro forma financial 
statements are currently in Rules 3-07 and 3-08 
of S-X (§§210.3-07 and 210.3—08) and in Regu- 
lation 14A of the proxy rules. These rules are brief 
and pertain generally to situations where business 
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combinations are planned or have occurred. Rule 
170 of the Securities Act Rules (17 CFR 230.170) 
prohibits the use of pro forma statements which 
give effect to the use of cash proceeds in offerings 
which are underwritten on a best efforts basis. 
This rule, which has been incorporated into the 
proposed rules,''s intended to prevent the pres- 
entation of pro forma statements which could be 
misleading should only a portion of the offered se- 
curities be sold. Rule 15c1-9 (17 CFR 
240.15c1-9) of the Exchange Act Rules provides 
that all assumptions on which adjustments are 
based must be stated. 


Problems encountered in specific filings have 
been resolved by the Commission's staff on a 
case-by-case basis. As a consequence, informal 
policies and practices have developed which are 
not incorporated into Commission rules or regula- 
tions. The Commission believes that its adminis- 
trative policies and practices should be set forth as 
formal regulations so that registrants planning to 
file registration statements or prepare proxy state- 
ments know when and what pro forma financial in- 
formation is required. For this reason, the Com- 
mission is proposing to amend S-—X to establish 
uniform instructions for the presentation and prep- 
aration of pro forma financial information. 


DISCUSSION 


The remainder of this release will summarize the 
proposed rules and alternatives which were con- 
sidered. Existing Rules 3-07 and 3-08 address 
when registrants are to present pro forma financial 
information and historical financial statements of 
businesses acquired or to be acquired. The pro- 
posed rules consider these topics individually by 
proposing revisions to Rules 3-07 and 3-08 inso- 
far as they relate to historical financial statement 
requirements and a new Article 112 in S—X which 





1Rule 170 has not been rescinded because Regu- 
lation S—X does not apply to Regulation A or Form 
S- 18 filings. 


2This release proposes to renumber existing Rule 
3-06 as Rule 3-03 and move the substance of ex- 
isting Article 11 to Rule 3-04. Securities Act Re- 
lease No. 6316 (May 11, 1981) (46 FR 27344) pro- 
posed to rescind Rules 3-03, 3-04 and 3-05. 
Rules 3-05 and 3-06 would be reserved for future 
use. 
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will address all aspects of pro forma financial in- 
formation. 


Financial statements of businesses 
acquired or to be acquired 


Proposed Rules 3-07 and 3-08 include rules cur- 
rently specified in existing Rules 3-07 and 3-08 
and Securities Act Release No. 4950.2 Proposed 
Rule 3-07 would retain the requirement for filing 
audited income statements for a business ac- 
quired before the most recent balance sheet date 
when the acquired business has major signifi- 
cance relative to the registrant and proposed Rule 
3-08 would retain the requirement for filing au- 
dited financial statements of a significant business 
acquired after the most recent balance sheet date 
or for a business to be acquired. Both rules would 
contain procedures for requesting a waiver of the 
audit requirement in unusual circumstances. 


The Commission considered reducing the disclo- 
sures required by these rules to a summarized or 
condensed level but determined not to propose 
changing the existing requirements. In the case of 
Rule 3-07 an escalating threshold for disclosure is 


provided so that the disclosures are required only 
where an acquisition could have a highly signifi- 
cant impact on the registrant’s operations. In these 
situations, the Commission believes a complete 
income statement should be presented to enable a 
better understanding of the past transaction. 


For Rule 3-08 situations, the fact that the transac- 
tion is imminent or just recently completed calls for 
complete financial statements so that investors 
can assess the full impact of the transaction. 


Pro forma financial information 
Presentation requirements 


The instructions in existing Rules 3-07 and 3-08 
of S-X, insofar as they relate to pro forma finan- 
cial information, are of a general nature and per- 
tain only to those situations where successions to 
other businesses have occurred or are planned. 





3Securities Act Release No. 4950 (February 20, 
1969) (34 FR 4886), General Requirements for 
Certified Financial Statements of Companies 
Acquiried or to be Acquired. 
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Proposed Article 11 would also cover significant 
dispositions and other events or circumstances for 
which pro forma financial information should be 
presented in filings with the Commission. 


The proposed rules applicable to business combi- 
nations substantially incorporate requirements for 
pro forma financial information contained in ex- 
isting Rules 3-07 and 3-08. Therefore, the re- 
quirements for presenting pro forma financial in- 
formation for business combinations are 
essentially unchanged from existing rules. 


A recurring problem in deciding whether to present 
pro forma financial information for business com- 
binations has been determining if a “business” 
has been acquired. Is a lone of business a “busi- 
ness’? Is a product line a ‘business’? Is a divi- 
sion a “business”? Are significant amounts of re- 
lated assets a “business”? The answers to these 
questions may very well depend on the facts and 
circumstances of the situation. For purposes of 
this release the term “business” has not been de- 
fined. Commentators are specifically requested to 
indicate whether they believe that a definition of 
“business” would be helpful or whether additional 
criteria should be supplied to better delineate 


when pro forma financial information is required 
and to make suggestions about any such definition 
or criteria. 


The proposed rules would articulate the Commis- 
sion's policy that if an acquisition is planned to 
take place in two stages pro forma financial infor- 
mation must be presented in a registration state- 
ment for the first stage as though the second 
stage had been completed. For example, a two- 
stage acquisition might involve selling securities 
and then using the proceeds to make the acquisi- 
tion. Pro forma financial information presented in 
the filing for the sale of the securities should re- 
flect the acquisition to be made with the proceeds. 
Of course, pro forma financial information could be 
supplied only if the target company had been 
identified at the time of filing the first stage regis- 
tration statement. 


The proposed rules applicable to dispositions pri- 
marily involve divestitures which have not been 
consummated. These rules would establish re- 
quirements to present pro forma financial informa- 
tion where the registrant plans to dispose of a sig- 
nificant part of its business or assets. They also 


988/SEC DOCKET 


formalize those practices generally followed by 
registrants in initial filings where the issuer or an 
acquired business was previously a non- 
autonomous part of an existing business entity. 


In addition to business combinations and disposi- 
tions, entities sometimes enter into other types of 
significant transactions for which pro forma finan- 
cial information should be presented. Such trans- 
actions might include reorganizations, unusual as- 
set exchanges and restructuring of existing 
indebtedness. It is not possible to anticipate all of 
the situations for which pro forma financial infor- 
mation should be presented, so a comprehensive 
listing of situations has not been incorporated in 
the proposed rules. Registrants must exercise 
judgment in determining whether pro forma finan- 
cial information will be meaningful in light of the 
particular facts and circumstances of the transac- 
tion. Commentators are requested to comment on 
this area and to specifically suggest additional cri- 
teria which they believe would be useful in 
determining those situations for which pro forma fi- 
nancial information should be presented. 


Many times a registration statement is filed at a 
time when management is considering a transac- 
tion which is unrelated to the reason for which the 
registration statement is being filed. In these situa- 
tions a question arises about whether pro forma fi- 
nancial information reflecting the unrelated trans- 
action should be included in the filing. The 
proposed rules would state that pro forma financial 
information is required for “planned” transactions 
and define planned as the point in time when it 
seems probable that the transaction will be con- 
summated. Generally, that point is reached when 
an agreement in principle has been reached or the 
Board of Directors has reached agreement on the 
transaction even though the transaction is subject 
to shareholder approval. 


Proposed Article 11 would establish a test for the 
presentation of pro forma financial information. In 
essence, this test would provide that pro forma fi- 
nancial information need not be furnished where 
the change in selected financial items for the latest 
year, compared to those on a pro forma basis giv- 
ing effect to the planned or consummated transac- 
tion, is less than 10%. This threshold of disclosure 
would be established to limit the presentation of 
pro forma financial information to those events 
which have a significant impact on the entity. 
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The Commission recognizes that there may occa- 
sionally be highly unusual circumstances which 
would cause pro forma financial information to be 
misleading or meaningless. Accordingly, the pro- 
posed rules would provide that in these limited sit- 
uations the registrant could request that appropri- 
ate information be substituted or that pro forma 
financial information be omitted. The Commis- 
sion’s intention is that the request for waiver would 
be used sparingly and that a waiver would be 
granted only in highly unusual circumstances. 


Securities Act Rule 170 prohibits the use of pro 
forma statements which give effect to the use of 
cash proceeds in offerings which are underwritten 
on a best efforts basis. The Commission continues 
to believe that pro forma financial information 
would be misleading if presented in these circum- 
stances. Accordingly, the content of Rule 170 has 
been included in the proposed rules. 


Preparation requirements 


The proposed amendments would establish rules 
and instructions for the preparation of pro forma fi- 
nancial information. Specifically, this proposed 
section would be divided into three parts covering 
(1) the objective of pro forma financial information; 
(2) the form and content of such information; and 
(3) the periods for which such information is to be 
presented. 


The proposed rules largely incorporate existing 
practices and administrative policies which are 
generally followed in connection with business 
combinations using the purchase method of ac- 
counting and so-called “carve-out” transactions 
whereby a non-autonomous part of a business 
entity is separated from the existing entity. These 
rules have been drafted in a broad fashion since 
flexibility is necessary to tailor pro forma disclo- 
sures to particular events and circumstances. Al- 
though there will certainly be circumstances which 
are not covered, the proposed rules provide guid- 
ance for the majority of situations in which contro- 
versial issues occur. Because of the multiplicity of 
situations which can occur, a comprehensive rule 
is not practicable and registrants will be urged to 
comply with the overall “spirit” established by the 
proposed rules when specific guidance is lacking 
and, of course, will be encouraged to consult with 
the Commission staff in those instances where 
unique or other special circumstances exist. 
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1. Objective 


The first part of the preparation section states the 
objective of pro forma financial information. This 
provision may be the most significant of the pro- 
posed rules since it would form the basis for the 
other proposed rules. In particular, it would specify 
that the purpose of pro forma financial information 
is to illustrate the impact on the historical financial 
statements of a planned or consummated transac- 
tion had it occurred earlier. The objective would be 
to provide shareholders and investors with infor- 
mation which would enable them to better under- 
stand the impact on the registrant of a past or pro- 
posed transaction or event by showing the effect it 
might have had on historical financial statements. 


2. Form and Content 


The second part of the preparation section, the 
form and content of pro forma financial informa- 
tion, would establish uniform requirements gov- 
erning the information to be presented, instruc- 
tions as to its preparation, and the extent of detail 
deemed necessary for sufficient disclosure. The 
Commission thinks that pro forma financial infor- 
mation is most useful when certain information is 
disaggregated so that investors can clearly distin- 
guish between the one-time and continuing im- 
pacts of a transaction. To this end, portions of this 
section would modify existing practice by separat- 
ing the two types of impacts. 


The financial information to be presented, in most 
circumstances, would consist of a condensed pro 
forma balance sheet, condensed pro forma state- 
ments of income, a table of nonrecurring charges 
and credits, and accompanying explanatory notes. 
Consistent with past practice, a pro forma state- 
ment of charges and credits, and accompanying 
explanatory notes. Consistent with past practice, a 
pro forma statement of changes in financial posi- 
tion would not be required. the proposed rules 
would prescribe the format these disclosures 
should take and allow condensed pro forma finan- 
cial statements to be presented in the same de- 
gree of detail as the latest Form 10-Q filed with the 
Commission. They also would require that the 
condensed pro forma financial statements be ac- 
companied by a general description of the as- 
sumptions underlying the presentation and expla- 
nations of the pro forma adjustments made to the 
condensed historical financial statements in 
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arriving at the condensed pro forma financial 
statements. 


The major problem in the preparation of pro forma 
financial information is determining what changes 
should be reflected in the statements. It is difficult 
to determine that all changes have been identified 
and considered. The rules proposed herein would 
require the application of adjustments to reflect all 
significant changes directly attributable to the 
transaction or event which created the need for 
the pro forma financial information. Adjustments 
would be reflected only for changes which are rea- 
sonably certain to occur. 


Under the proposed rules certain adjustments 
which apply to the balance sheet would not be ap- 
plicable to the income statement. Adjustments 
which reflect the nonrecurring aspects of an event 
would not be reflected in the condensed pro forma 
statement of income whereas the related asset or 
liability would be reflected in the condensed pro 
forma balance sheet. For instance, the gain or loss 
on the disposition of a significant portion of a busi- 
ness would not be reflected as a pro forma adjust- 
ment in the condensed pro forma income state- 
ment for the continuing entity but would be 
reflected as a pro forma adjustment of retained 
earnings in the condensed pro forma balance 
sheet. 


The rule proposals would add a table of nonrecur- 
ring charges and credits to existing pro forma dis- 
closures. This table would be prepared on a basis 
consistent with the condensed pro forma financial 
statements and presented below the condensed 
pro forma statement of income. The purpose of 
the table would be to summarize the one time cost 
or benefit of the transaction to the registrant so 
that the user of the pro forma information would be 
able to better understand the impact of the trans- 
action on current year earnings. Pro forma adjust- 
ments for the nonrecurring aspects of an event, 
such as the gain or loss on the transaction, would 
be reflected in this table as well as costs specifi- 
cally identified with and directly related to the 
transaction, such as fees for legal, accounting, 
printing and financial advisory services incurred 
because of the transaction. 


An example of a pro forma adjustment which might 
be made to reflect the recurring aspects of an 
event in the condensed pro forma statement of in- 
come is an adjustment for lower costs resulting 
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from a combination of businesses which reflects a 
reasonably certain reduction in compensation ex- 
pense for specifically identified individual employ- 
ees whose employment will be terminated and 
whose principal duties will be abolished or as- 
sumed by others. However, the severance or ter- 
mination pay to be incurred because of the reduc- 
tion in employees would not be reflected in the 
condensed pro forma income statement since it is 
a one-time charge and will not have a continuing 
impact on operations. The liability for such sever- 
ance pay would be a pro forma adjustment reflect- 
ed in the condensed pro forma balance sheet and 
the charge for such severance pay would be re- 
flected in the table of nonrecurring charges and 
credits. 


For registrants that present ‘income from 
continuing opeations”’ in accordance with Ac- 
counting Principles Board Opinion No. 30, “Re- 
porting the Results of Operations” or the appropri- 
ately modified caption as described in footnote 3 
of AC §2012.08,4 a significant change from past 
practice is contained in the proposed rules. The 
historical income statement, used as the basic 
starting point in arriving at the condensed pro 
forma income statement, would report information 
only through income from continuing operations 
thus excluding from the determination of pro forma 
operating results such items as previously discon- 
tinued operations, extraordinary items and cumu- 
lative effects of accounting changes. This format 
would permit the investor to focus directly on the 
impact of the transaction on the registrant's 
continuing operations rather than be confused with 
unusual transactions which have occurred previ- 
ously. 


As indicated in the above discussion, the presen- 
tation of pro forma financial information as pre- 
scribed in the proposed rules would be designed 
to direct the reader’s attention to the continuing 
impact of the transaction on the company. Com- 
mentators are requested to address the appropri- 
ateness of this approach and provide specific sug- 
gestions as to any changes therein. 





4AICPA Professional Standards, Volume 3 AC 
Section 2012.08. 
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3. Periods to be Presented 


The third part of the preparation section would 
specify the periods to be covered by pro forma fi- 
nancial information in proxy statements and other 
filings with the Commission. The proposed rules 
would require a condensed pro forma balance 
sheet for the most recent fiscal year end or the 
end of the most recent subsequent interim period, 
whichever is more current, and condensed pro 
forma income statements for the most recent fiscal 
year and any subsequent interim period. The 
Commission believes that presentation of compar- 
ative interim period condensed pro forma income 
statements is not necessary but would not object if 
a pro forma income statement for the comparable 
interim period from the preceding year was pres- 
ented. When consummated transactions are al- 
ready reflected in the historical balance sheet, 
only condensed pro forma income statements 
would be required. 


When a planned business combination will be ac- 
counted for as a pooling of interests, the pro forma 
income statements would be a restatement of the 
historical income statements as if the combination 
had been consummated. Such pro forma income 
statements would be required for all periods for 
which historical income statements are required in 
lieu of the proposed requirements discussed in the 
preceding paragraph. 


Financial Forecasts 


The Commission has encouraged disclosure of fi- 
nancial projections in the past.> In furtherance of 
the Commission's goal of encouraging the disclo- 
sure of projections, the proposed rules contain an 
option which would permit registrants to file a fi- 
nancial forecast in lieu of the pro forma condensed 
statements of income. 


The financial forecast would be required to be 
presented in accordance with the guidelines es- 
tablisned by Statement of Position 75-4, Presen- 





5See Securities Act Release No. 5992 (November 
7, 1978) (43 FR 53246), Guides for Disclosure of 
Projections of Future Economic Performance and 
Securities Act Release No. 6084 (June 25, 1979) 
(44 FR 38810), Safe Harbor Rule for Projections. 
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tation and Disclosure of Financial Forecasts, is- 
sued by the Auditing Standards Division of the 
American Institute of Certified Public Accountants 
in August 1975. The proposed rules would also 
provide that the forecast cover at least 12 months 
from the latest of (1) the effective date of the filing 
or (2) the consummation date or planned consum- 
mation date of the transaction. The degree of de- 
tail to be presented in the forecast would be the 
same as that required for pro forma financial infor- 
mation. When the forecast option is elected, dis- 
closure of condensed historical information of the 
registrant and the business required or to be ac- 
quired, if any, would be required to facilitate an in- 
vestor’s comparison of the information. 


A pro forma condensed balance sheet and table of 
nonrecurring charges and credits would be re- 
quired under this option to provide investors with 
information about the immediate impact of the 
transaction. Additionally, the proposed rules would 
not permit the substitution of forecast information 
for pro forma information required by generally ac- 
cepted accounting principles. 


The proposed rules do not require the association 
of an independent auditor with a financial forecast. 
Commentators are requested to address the use- 
fulness of an independent accountant’s review and 
to comment on whether the Commission should 
require such a review when a forecast is pres- 
ented in lieu of certain pro forma financial informa- 
tion. 


Regulation 14A, Schedule 14A, Item 14 


The present instructions for the inclusion of pro 
forma financial information in proxy statements are 
contained in Schedule 14A of Regulation 14 under 
the Securities Exchange Act of 1934. Specifically, 
Item 14(b)(6) of Schedule 14A pertains to planned 
transactions and provides that a combined pro 
forma summary of earnings, as appropriate in the 
circumstances, be presented if shareholder ap- 
proval is sought on a merger, consolidation, or 
acquisition of assets. In practice, however, the dis- 
closures included in proxy or information state- 
ments frequently include a pro forma balance 
sheet and an abbreviation pro forma income state- 
ment substituted for the required summary. 


The proposed revisions to Regulation 14A recog- 
nize that summaries of earnings are no longer re- 
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quired and are designed to codify accepted prac- 
tices involving pro forma financial disclosures and 
to attain uniformity where such information is pres- 
ented in proxy and information statements. The 
principal changes would delete the existing re- 
quirement for the pro forma summary of earnings 
and refer instead to the newly established instruc- 
tions in Regulation S-X, thereby resulting in a 
single disclosure requirement applicable to the 
preparation of pro forma financial information. Ad- 
ditionally, several technical amendments are pro- 
posed to clarify and improve the requirements in 
the existing proxy rules. 


Other Commission Rules Possibly Affected 


While the Commission is not proposing at this time 
to revise Form 8-K, comment is specifically in- 
vited about whether pro forma financial informa- 
tion for consummated transactions should be re- 
quired in this form in light of the enhanced role this 
Exchange Act report plays in the integrated disclo- 
sure system, particularly in the context of pro- 
posed Forms S-2 and S-3.® In addition, the Com- 
mission expects to modify provisions of proposed 
Forms S-2 and S-3 to include references to pro- 
posed Article 11 at such time as the proposals in 
this release are adopted. This modification would 
permit pro forma financial information contained in 
Exchange Act filings to be incorporated by refer- 
ence in a prospective where the form so allows. 


The Commission intends to revisit the disclosure 
requirements of Rules 13e-3 and 13e—-4 as well 
as those of Schedules 13E-3 (17 CFR 
240.13e-100) and 13E-4 (17 CFR 240.13e-101) 
in connection with a planned re-examination of its 
regulations pertaining generally to disclosures in 
the context of negotiated business combinations 
including mergers and tender offers. At such time, 
the Commission will address the applicability of 
the rules proposed herein to those disclosure re- 
quirements. 





6Proposed Forms S-2 and S-3, which require pro 
forma financial information, permit certain informa- 
tion about material changes to be incorporated by 
reference from a previously filed report. See Item 
11 of proposed Form S-2 and Item 11 of proposed 
Form S-3. Securities Act Release No. 6331 (Au- 
gust 6, 1981) (46 FR 41902). 
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Proposed Deletion of Article 11A of S-X 


In conjunction with the rules proposed on pro 
forma financial information, the Commission plans 
to reorganize certain sections of S-X to make the 
sequence of rules more logical. This process in- 
cludes deleting disclosure requirements which are 
no longer necessary. The information required by 
Article 11A or S-X, Statement of Source and Appli- 
cation of Funds, is substantially the same as the 
information required by Accounting Principles 
Board Opinion No. 19, Reporting Changes in Fi- 
nancial Position. Therefore, the Commission be- 
lieves that it is no longer necessary for the Com- 
mission to maintain the requirements in Article 
11A and is proposing to delete this Article. 


In accordance with the foregoing, it is proposed to 
amend 17 CFR Chapter II as follows: 


PART 210—FORM AND CONTENT OF 
FINANCIAL STATEMENTS, SECURI- 
TIES ACT OF 1933, SECURITIES EX- 
CHANGE ACT OF 1934, PUBLIC UTILI- 
TY HOLDING COMPANY ACT OF 
1935, INVESTMENT COMPANY ACT 
OF 1940, AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975 


1. By redesignating §210.3-06 as § 210.3-03. 


2. By removing §§ 210.11-—01 and 210.11-—02 (Ar- 
ticle 11) and combining their substance in a new 
§ 210.3-04 to read as follows: 


§ 210.3-04 Contents of statements of other 
stockholders’ equity. 


(a) This rule prescribes the content of the state- 
ments of other stockholders’ equity specified in 
§§210.5-02.31, 210.6-22.26, 210.7-03.22, 
210.7a-03.24 and 210.9-02.22. 


(b) A reconciliation shall be given for each class of 
other stockholders’ equity set forth in the related 
balance sheet as follows: 


(1) Balance at beginning of period. State sepa- 
rately the adjustments to the balance at the begin- 
ning of the first period of the report for items which 


were retroactively applied to periods prior to that 
period. 
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(2) Net income or loss from income statement. 


(3) Dividends. For each class of shares state the 
amount per share and in the aggregate. 


(4) Other. Specify. 


(5) Balance at end of period. The balance at the 
end of the most recent period shall agree with the 
related balance sheet caption. 


3. By revising §§210.3-07 and 210.3-08 to read 
as follows: 


§210.3-07 Requirements for income statements 
of businesses acquired before the date of the 
most recent balance sheet. 


(a) If, before the date of the most recent balance 
sheet filed pursuant to §210.3-01, the registrant 
has acquired by the purchase method of account- 
ing a business or an interest in a business, the in- 
vestment in which is accounted for by the equity 
method, and such business or investment was sig- 
nificant to the registrant as described below, au- 
dited income statements for such business shall 
be filed for such periods prior to the transaction 
date as may be necessary when added to the 
time, if any, for which audited income statements 
after the transaction date are filed to cover the 
equivalent of the periods specified in §210.3-02, 
or such fewer periods as the business may have 
been in existence. A business or investment is sig- 
nificant based on the tests used in the definition of 
“significiant subsidiary” in §210.1-02. The test 
shall be made for the latest annual consolidated fi- 
nancial statements of the registrant with substi- 
tuted percentages to be used as follows: 


(1) If the transaction was consummated during the 
last fiscal year or during a subsequent interim pe- 
riod, no substitution. 


(2) If the transaction was consummated during the 
penultimate fiscal year, 25 percent. 


(3) If the transaction was consummated prior to 
the penultimate fiscal year, 45 percent. 


If financial statements of an acquired business are 
not required in the year of acquisition, they would 
not be required subsequently. 
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(b) If more than one business has been acquired 
or more than one investment has been made, the 
required income statements may be presented on 
a combined basis, if appropriate. 


(c) The Commission may, upon the written request 
of the registrant and where consistent with the 
protection of investors, waive the audit require- 
ment of one or more of the income statements re- 
quired herein or permit the filing in substitution 
therefor of appropriate statements of comparable 
character if the required audited income state- 
ments are not reasonably available to the regis- 
trant because the obtaining thereof would involve 
unreasonable effort, expense or practical difficul- 
ties. See §210.3-08(c) for procedures to follow in 
these circumstances. 


§210.3-08 Requirements for financial statements 
of businesses acquired after the date of the most 
recent balance sheet or of businesses to be ac- 
quired. 


(a) If, after the date of the most recent balance 
sheet filed pursuant to §210.3—-01, the registrant 
has succeeded to or plans (as defined in 
§210.11-—01(b)) to succeed to a business or has 
acquired or plans to acquire an investment in a 
business which is to be accounted for by the equi- 
ty method, and the business or investment is sig- 
nificant to the registrant as described below, finan- 
cial statements shall be filed for such business in 
accordance with §§210.3-01 and 210.3-02 or 
such fewer periods as the business has been in 
existence. A business or invesiment is significant 
based on the tests used in the definition of ‘‘signifi- 
cant subsidiary” in §210.1-02. 


(b) If more than one business has been acquired 
or is to be acquired or more than one investment 
has been made or is to be made, the required fi- 
nancial statements may be presented on a com- 
bined basis, if appropriate. 


(c) The Commission may, upon the written request 
of the registrant and where consistent with the 
protection of investors, waive the audit require- 
ment of one or more of the financial statements re- 
quired herein or permit the filing in substitution 
therefor of appropriate statements of comparable 
character if the required audited financial state- 
ments are not reasonably available to the regis- 
trant because the obtaining thereof would involve 
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unreasonable effort, expense or practical difficul- 
ties. A written request for such relief should be 
submitted to the Chief Accountant of the Division 
of Corporation Finance. 


(1) The request shall set forth the following infor- 
mation: 


(i) The reason(s) for the unavailability of the au- 
dited financial statements; 


(ii) The estimated costs of the audit; 


(iii) An explanation of any practical auditing prob- 
lems; 


(iv) A letter from the registrant's independent ac- 
countants confirming the above representations; 
and 


(v) A tabular presentation for the latest fiscal year 
of the following items of information, comparing 
the acquired business(es) with the registrant on a 
consolidated basis (excluding the acquired busi- 
ness(es)): 


(A) Gross sales and operating revenues; 
(B) Net income; 


(C) Total assets; 


(D) Total stockholders’ equity; and 


(E) Total purchase price compared to total assets 
of registrant. 


(2) Provided that the information presented in re- 
sponse to paragraphs (c) (1) (i) to (iv) above is 
satisfactory, the tabular information will be evalu- 
ated using the following guidelines: 


(i) If none of the items exceed 10 percent, audited 
financial statements will not be required; 


(ii) If any of the items exceed 10 percent but none 
exceed 25 percent, an audited balance sheet and 
an audited statement of income for at least six 
months, or such shorter period as the business 
has been in existence, will be required; 


(iii) If any of the items exceed 25 percent but none 
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exceed 45 percent, an audited balance sheet and 
an audited statement of income for at least 12 
months, or such shorter period as the business 
has been in existence, will be required; 


(iv) If any of the items exceed 45 percent, an au- 
dited balance sheet and audited statements of in- 
come for three years, or such fewer periods as the 
business has been in existence, will be required. 


(3) No relief from the three-year audit requirement 
for financial statements of a company to be ac- 
quired will be available when the securities to be 
registered are to be offered to the security holders 
of that company in exchange for their securities or 
when the proceeds from the offered securities will 
be used directly or indirectly to purchase such 
company. 


4. By adding §§210.11-01, 210.11-02, and 
210.11—03 (new Article 11) to read as follows: 


PRO FORMA FINANCIAL INFORMATION 


§210.11-01 Presentation requirements. 
(a) Pro forma financial information shall be fur- 
nished when any of the following conditions exist: 


(1) During the most recent fiscal year or during a 
subsequent interim period, the registrant has pur- 
chased a business or acquired an interest in a 
business the investment in which is accounted for 
by the equity method; 


(2) After the date of the most recent balance sheet 
filed pursuant to §210.3-01, the registrant by pur- 
chase or by pooling of interests has acquired or 
plans to acquire a business or has acquired or 
plans to acquire an interest in a business the in- 
vestment in which will be accounted for by the eq- 
uity method; 


(3) Securities being registered by the registrant 
are to be offered to the security holders of a busi- 
ness to be acquired or the proceeds from the of- 
fered securities will be applied directly or indirectly 
to the purchase of a specific business; 


(4) The registrant previously was a part of another 
entity (e.g., the registrant has succeeded to the 
business of a corporate division, subsidiary, etc.) 
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and such presentation is necessary to reflect oper- 
ations and financial position of the registrant as an 
autonomous entity; 


(5) After the date of the most recent balance sheet 
filed pursuant to §210.3-01, the registrant plans 
to dispose of a significant portion of its business 
either by sale or abandonment or otherwise plans 
a distribution of a significant portion of its business 
to shareholders by means of a spin-off, split-up, or 
split-off; or 


(6) After the date of the most recent balance sheet 
filed pursuant to §210.3-01, other events or 
transactions occur or are planned for which disclo- 
sure of such information would be meaningful in 
the particular circumstances. Such events or 
transactions may include, but are not limited to, a 
business reorganization, an issuance of debt or 
equity securities to refinance outstanding securi- 
ties, an unusual asset exchange or other restruc- 
turing of existing indebtedness, or a disposition of 
a significant amount of assets. 


(b) For purposes of this rule a transaction is 
planned when discussions have reached such a 
point that consummation of the transaction seems 
probable. Generally, that point is reached when an 
agreement in principle has been reached or when 
the board of directors has reached agreement on 
the transaction even though the transaction is sub- 
ject to shareholder approval. Disclosure more lim- 
ited than that provided for by this Article may be 
appropriate in filings which occur at an earlier 
point in the discussions (i.e., where consummation 
of the transaction is reasonably possible, but not 
probable). 


(c) Pro forma financial information is required 
when the difference between any of the following 
items exceeds 10 percent of the item on a histori- 
cal consolidated basis for the latest fiscal year for 
paragraphs (1) and (2) and for the end of the latest 
fiscal year for paragraphs (3) and (4): 


(1) Net income (income from continuing opera- 
tions where appropriate) compared to pro forma 
income before nonrecurring changes or credits; 


(2) Earnings per share (for continuing operations 
where appropriate) compared to pro forma earn- 
ings per share before nonrecurring charges or 
credits; 
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(3) Total assets compared to pro forma total as- 
sets; and 


(4) Total shareholders’ equity compared to pro 
forma shareholders’ equity. 


When a transaction has been consummated and is 
reflected in the latest historical balance sheet 
presented, the test for paragraphs (3) and (4) 
above shall not apply. 


When more than one transaction is planned or 
consummated during a fiscal year, the above 10 
percent tests shall also be applied to the cumula- 
tive effect of those transactions. 


(d) The Commission may, upon the written request 
of the registrant and where consistent with the 
protection of investors, permit the omission of a 
portion or all of the pro forma financial information 
or the filing in substitution therefor of appropriate 
information, if the registrant can demonstrate that 
pro forma financial information would be mislead- 
ing or meaningless in the circumstances. A written 
request for such relief should be submitted to the 
Chief Accountant of the Division of Corporation Fi- 
nance and should set forth all of the pertinent in- 
formation relative to the request. 


(e) Pro forma financial information which gives ef- 
fect to the receipt and application of proceeds 
from the sale of securities for cash shall not be 
presented unless such securities are to be offered 
through underwriters and the underwriting ar- 
rangements are such that the underwriters are or 
will be committed to take and pay for all of the se- 
curities, if any are taken, prior to or within a rea- 
sonable time after commencement of the public of- 
fering, or if the securities are not so taken to 
refund to all subscribers the full amount of all sub- 
scription payments made for the securities. Es- 
crow arrangements which have the same effect 
may be used in lieu of underwriters. 


(f) This rule does not apply to transactions be- 
tween a parent company and its totally-held sub- 
sidiary. 

§210.11-02 Preparation requirements. 

(a) Objective. Pro forma financial information 


should provide investors with information about 
the continuing impact of a particular planned or 
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consummated transaction by showing how it might 
have affected historical financial statements had 
the transaction been consummated at an earlier 
time. Such statements should assist investors in 
analyzing the future prospects of the registrant be- 
cause they illustrate the possible scope of the 
change in the registrant's historical financial posi- 
tion and results of operations caused by the trans- 
action. 


(b) Form and content. (1) Pro forma financial in- 
formation shall consist of a pro forma condensed 
balance sheet, pro forma condensed statements 
of income, a table of non-recurring charges and 
credits, and accompanying explanatory notes. 


(2) The pro forma financial information shall be ac- 
companied by an introductory paragraph which 
briefly sets forth (i) a description of the transac- 
tion, (ii) the entities involved in the transaction, (iii) 
the periods for which the pro forma financial infor- 
mation is presented, and (iv) the purpose of the 
pro forma financial information presentation. 


(3) The degree of detail in the pro forma financial 
information need not be greater than the detail in 
the condensed statements filed on the most recent 
Form 10-Q pursuant to §§210.3-01 and 
210.3—02 or in the case of a new registrant the de- 
tail which would have been filed had a Form 10-Q 
been required. Pro forma financial information 
need not be accompanied by footnotes except as 
provided below. 


(4) Pro forma statements shall ordinarily be in co- 
lumnar form showing condensed historical state- 
ments, pro forma adjustments, and the pro forma 
results. 


(5) Primary and fully diluted earnings per share 
(for continuing operations where appropriate) and 
resulting primary and fully diluted pro forma earn- 
ings per share before nonrecurring charges or 
credits reflecting consummation of the transaction 
shall be presented on the face of the pro forma 
condensed income statement. The number of 
shares to be used in the calculation of pro forma 
earnings per share should be based on the 
weighted average number of shares outstanding 
during the period adjusted to give effect to shares 
subsequently issued or assumed to be issued had 
the particular transaction or event taken place at 
the beginning of the period presented. If a convert- 
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ible security is being issued in the transaction, 
consideration should be given to the possible dilu- 
tion of earnings per share on a fully diluted pro 
forma basis assuming conversion of the security. 
The number of shares used to compute per share 
data shall be stated on the face of the statement. 


(6) The table of nonrecurring charges and credits 
shall be presented below the pro forma income 
statement and shall reflect only nonrecurring 
charges and credits which are directly attributable 
to the transaction. 


(7) Pro forma adjustments shall include all materi- 
al adjustments which give effect to events directly 
attributable to the transaction. Pro forma adijust- 
ments should be made only for those events which 
are reasonably certain to occur. 


(8) An explanatory note shall be presented for 
each assumption and shall be referenced to the 
adjustments shown in the adjustment column of 
the statements. 


(9) If the transaction is structured in such a man- 
ner that significantly different results may occur, 
additionai pro forma presentations shall be made 
which give effect to the range of possible results. 


(10) When an additional significant transaction is 
planned which will have a material effect on the 
pro forma results presented, the pro forma finan- 
cial information shall be supplemented with an ad- 
ditional pro forma financial presentation which 
gives effect to both transactions. If several addi- 
tional transactions are planned, pro forma finan- 
cial information shall be presented which reflects 
all of these transactions and a note shall be pres- 
ented which explains the various transactions and 
sets forth the maximum variances in pro forma fi- 
nancial position and pro forma income which 
would occur for any of the possible combinations. 


Instructions. 1. The historical statement of income 
used in the pro forma financial information shall 
not report operations of a segment that has been 
discontinued, extraordinary items, or the cumula- 
tive effects of accounting changes. If the historical 
statement of income includes such items, only the 
portion of the income statement through “income 
from continuing operations” (or the appropriate 
modification thereof) should be used in preparing 
pro forma results. 
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2. The pro forma condensed income statement 
shall disclose income (loss) before nonrecurring 
charges or credits. Accordingly, adjustments 
should be reflected in the pro forma condensed 
statement of income only when the event giving 
rise to the adjustment is of a continuing nature. 
For example, in a business combination, lower 
costs resulting from a permanent reduction in spe- 
cifically identified individual employees may be 
shown in the pro forma statement of income, but 
not the related severance pay associated with 
such reduction. The charge for the severance pay 
must be shown in the table of nonrecurring 
charges and credits and the related liability for the 
severance pay must be shown in the pro forma 
condensed balance sheet. 


3. The table of nonrecurring charges and credits 
shall include entries for any gain or loss on the 
transaction and nonrecurring charges and credits 
which relate to changes in the business resulting 
from the transaction or which are caused by the 
transaction (e.g., legal, accounting, printing, finan- 
cial advisory services, etc.). 


4. For a purchase transaction, pro forma adjust- 
ments shall include adjustments for amortization 
and depreciation expense based on the allocated 
purchase price of the net assets acquired and in- 
cremental interest expense on new indebtedness 
associated with the purchase transaction. 


5. For a disposition transaction, pro forma adjust- 
ments shall include adjustments of interest ex- 
pense arising from revised debt structures and ex- 
penses which will be or have been incurred on 
behalf of the newly-created entity, such as adver- 
tising costs, executive salaries and other costs 
which were previously included in fees for corpo- 
rate overhead. 


The pro forma financial information for such situa- 
tions shall begin with the historical financial state- 
ments of the existing entity and show the deletion 
of the newly created entity along with the pro 
forma adjustments necessary to arrive at the re- 
mainder of the existing entity. 


6. (i) For entities which were previously a portion 
of another entity, adjustments to the historical fi- 
nancial statements may be required to conform 
those financial statements to generally accepted 
accounting principles and to permit an independ- 
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ent accountant to express an unqualified opinion 
on them. Adjustments may be required when 
charges for corporate overhead, interest, or in- 
come taxes have been allocated to the entity on a 
basis other than one deemed reasonable by man- 
agement. 


(ii) For such entities, pro forma adjustments shall 
include adjustments similar in nature to those 
referred to in 5. above. 


7. Tax effects, if any, of pro forma adjustments 
should be calculated at the current statutory rate 
and be reflected as a separate pro forma adjust- 
ment. 


(c) Periods to be presented. (1) A pro forma con- 
densed balance sheet shall be filed as of the end 
of the most recent period for which a balance 
sheet is required by §210.3-01. When a consum- 
mated transaction is reflected in the latest balance 
sheet required by §210.3-01, a pro forma con- 
densed balance sheet is not required. 


(2)(i) Pro forma condensed statements of income 
shall be filed only for the most recent fiscal year 
and for the period from the most recent fiscal year 
end to the most recent interim date for which a 
Form 10-Q has been filed. A pro forma con- 
densed statement of income shall not be filed 
when the historical income statement reflects the 
transaction for the entire period. 


(ii) When a planned businesss combination will be 
accounted for as a pooling of interests, the pro 
forma income statements filed shall be a restate- 
ment of the historical income statements as if the 
combination had been consummated. Such pro 
forma income statements shall be filed for all peri- 
ods for which historical income statements are re- 
quired in lieu of the requirement in the preceding 
paragraph. 


(3) When the entities involved have different fiscal 
year ends, the pro forma condensed statement of 
income shall be filed for the registrant’s fiscal year 
end. If the most recent fiscal year end of the other 
entity differs from the registrant's most recent fis- 
cal year end by more than 93 days, the other 
entity’s income statement shall be brought up to 
within 93 days of the registrant's most recent fiscal 
year end by adding subsequent interim period re- 
sults to the most recent fiscal year end information 
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and deducting the comparable preceding year in- 
terim period results. 


(4) Whenever unusual events enter into the deter- 
mination of the results shown for the most recently 
completed fiscal year, consideration should be giv- 
en to presenting a pro forma condensed income 
statement for the latest twelve month period in ad- 
dition to those required in paragraph (c)(2) above. 


§210.11-03 Presentation of financial forecast. 


(a) A financial forecast may be filed in lieu of the 
pro forma condensed statements of income re- 
quired by §210.11-02(b)(1). 


(1) The financial forecast shall cover a period of at 
least 12 months from the latest of (i) the effective 
date of the filing or (ii) the consummation date or 
planned consummation date of the transaction. 


(2) The forecasted statement of income shall be 
presented in the same degree of detail as required 
by §210.11-02(b)(3). 


(3) Historical condensed financial information of 
the registrant and the business acquired or to be 
acquired, if any, shall be presented in parallel col- 
umns with the financial forecast. 


(b) Such financial forecast shall be presented in 
accordance with the guidelines established by 
Statement of Position 75-4, Presentation and Dis- 
closure of Financial Forecasts, issued by the Ac- 
counting Standards Division of the American Insti- 
tute of Certified Public Accountants in August 
1975. 


(c) Forecasted earnings per share data shall be 
substituted for pro forma earnings per share data 
when a financial forecast is filed in lieu of pro 
forma condensed statements of income. 


(d) This rule does not permit the filing of a financial 
forecast in lieu of pro forma information required 
by generally accepted accounting principles. 


5. By removing §§210.11A-01 and 210.11A-02 
(Article 11A). 
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PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 1934 


6. By revising paragraph (b)(1) of §240.14a-3 to 
read as follows: 


§240.14a-3 
rity holders. 


Information to be furnished to secu- 


* 


(BD) 5 


(1) The report shall include, for the registrant and 
its subsidiaries consolidated, audited balance 
sheets as of the end of the two most recent fiscal 
years and audited statements of income and 
changes in financial position for each of the three 
most recent fiscal years prepared in accordance 
with Regulation S-X (Part 210 of this chapter), ex- 
cept that the provisions of Article 3, other than 
§ §210.3-03(e) and 210.3—04, and Article 11 shall 
not apply and only substantial compliance with Ar- 
ticles 6, 7, 7A, and 9 is required. Any financial 
statement schedules or exhibits or separate finan- 
cial statements which may otherwise be required 
in filings with the Commission may be omitted. In- 
vestment companies registered under the Invest- 
ment Company Act of 1940 need include financial 
statements only for the last fiscal year except for 
statements of changes in net assets which are to 
be filed for the two most recent fiscal years. If the 
financial statements of the registrant and its sub- 
sidiaries consolidated in the annual report filed or 
to be filed with the Commission are not required to 
be audited, the financial statements reqired by this 
paragraph may be unaudited. 


* * 7” 


7. By revising paragraphs (b)(5), (b)(6) and (b)(7) 
of Item 14 of §240.14a-101 and the instructions to 
paragraph (b) to read as follows: 


§240.14a-101 Schedule 14A. Information re- 
quired in proxy statement. 


* * * 
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Item 14. * as as 


(Dy?! ** 


(5) Furnish selected financial data pursuant to 
Item 301 of Regulations S-k (17 CFR 229.300) 
and book value per common share as of the end of 
the most recent period for which a balance sheet 
is required by §210.3-01. 


(6) Furnish the pro forma financial information pur- 
suant to Article 11 of Regulation S—X if required, 
and pro forma book value per common share as of 
the end of the most recent period for which a bal- 
ance sheet is required by §213-1. 


(7) Furnish the equivalent share information 
specified in the instructions below for exchange 
transactions. 


Instructions. 1. The historical and pro forma in- 
come (loss) per share (from continuing operations 
where appropriate); cash dividends declared per 
common share; and book value per common share 
presented in response to paragraphs (b)(5) and 
(6) and equivalent share data pursuant to (b)(7) 
where appropriate shall be set forth in compara- 
tive columnar form. 


2. Equivalent share amounts of the acquired com- 
pany shall be calculated by multiplying the pro 
forma earnings per share, pro forma book value 
per share, and the historical dividends per- share 
of the acquiring company by the exchange ratio so 
that the per share amounts are equated to the re- 
spective values for one share of the company be- 
ing acquired. In situations where the fiscal year- 
ends of the companies involved are different, 
additional historical information should be pre- 
sented so that equivalent share amounts may be 
compared for equivalent periods. If the impact of 
the planned exchange transaction is immaterial to 
the registrant, all equivalent share amounts fur- 
nished should be determined on the basis of the 
historical per share amounts of the registrant. 


3. Paragraph (b) shall not apply if the plan de- 
scribed in answer to paragraph (a) involves only 
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the issuer and one or more of its totally-held sub- 
sidiaries. 


8. By revising paragraph (a)(1) of §240.14c-3 to 
read as follows: 


§240.14c-3. Annual report to be furnished securi- 
ty holders. 


(aye +.* 


(1) The report shall include, for the registrant and 
its subsidiaries consolidated, audited balance 
sheets as of the end of each of the two most re- 
cent fiscal years and audited statements of income 
and changes in financial position for each of the 
three most recent fiscal years prepared in accord- 
ance with Regulation S—X (Part 210 of this chap- 
ter), except that the provisions of Article 3, other 
than §210.3-03(e) and 210.3-04, and Article 11 
shall not apply and only substantial compliance 
with Articles 6, 7, 7A and 9 is required. Any finan- 
cial statement schedules or exhibits or separate fi- 
nancial statements which may otherwise be re- 
quired in filings with the Commission may be 
omitted. Investment companies registered under 
the Investment Company Act of 1940 need include 
financial statements only for the last fiscal year ex- 
cept for statements of changes in net assets which 
are to be filed for the two most recent fiscal years. 
If the financial statements of the registrant and its 
subsidiaries consolidated in the annual report filed 
or to be filed with the Commission are not required 
to be audited, the financial statements required by 
this paragraph may be unaudited. 


* * * 


PART 249—FORMS, SECURITIES EXCHANGE 
ACT OF 1934 


9. By revising the first paragraph of Item 8 of 
§249.310 to read as follows: 


§249.310 Form 10-K, annual report pursuant to 
sections 13 or 15(d) of the Securities Exchange 
Act of 1934. 
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Item 8. Financial Statements and Supplementary 
Data 


Financial statements meeting the requirements of 
Regulation S-X (17 CFR 210), except 
§§210.3-07 and 210.3—08 and Article 11, and the 
supplementary financial information required by 
Item 302 of Regulation S-K (17 CFR 229.300) 
shall be filed. Financial statements of the regis- 
trant and its subsidiaries consolidated (as required 
by Rule 14a-3(b)) shall be filed under this Item. 
Other financial statements and schedules required 
under Regulation S-X may be filed as “Financial 
Statement Schedules” pursuant to Item 13, Exhib- 
its, Financial Statement Shedules, and Reports on 
Form 8-K, of this form. 


* 


The amendments are proposed to be 
adopted pursuant to authority in Sec- 
tions 7 and 19a of the Securities Act, 15 
U.S.C. 77g 77s(a), 77aa(25)(26); Sec- 
tions 12, 13, 14, 15(d), and 23(a) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 781, 78m, 78n, 780(d), 78w(a), 


Section 5(b), 10(a), 14, 20(a) of the 
Public Utility Holding Company Act, 15 
U.S.C. 79e(a), 79n, 79t(a); Sections 8, 
20, 30, 31(c), 38(a) of the Investment 
Company Act of 1940, 15 U.S.C. 80a-8, 
80a-20, 80a-29, 80a-30(c), 
80a-37(a). 


Pursuant to Section 23(a)(2) of the Securities Ex- 
change Act, the Commission has considered the 
impact of these proposals on competition and is 
not aware at this time of any burden that such rule 
amendments, if adopted, would impose on compe- 
tition. However, the Commission specifically in- 
vites comments as to the competitive impact of 
these proposals, if adopted. 


In addition, the Commission is mindful of the cost 
to registrants and others of its proposals and rec- 
ognizes its responsibilities to weigh with care the 
costs and benefits which result from its rules. Ac- 
cordingly, the Commission specifically invites 
comments on the costs to registrants and others of 
the adoption of the proposals published herein. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





REGULATORY FLEXIBILITY ACT 
CERTIFICATION 


|, John S.R. Shad, Chairman of the Securities and 
Exchange Commission, hereby certify pursuant to 
5 U.S.C. 605(b) that the proposed rules for pres- 
entation and preparation of pro forma financial in- 
formation set forth in Securities Act Release No. 
6350, if promulgated, will not have a significant 
economic impact on any entity subject to its provi- 
sions and therefore will not have a significant eco- 
nomic impact on a substantial number of small en- 
tities. The reasons for this certification are that the 
proposed rules generally codify existing practice 
and are limited to specific situations which do not 
occur regularly for any company. 


John S. R. Shad 
Chairman 


Dated: September 24, 1981 





SECURITIES ACT OF 1933 
Release No. 6351/September 25, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18122/September 25, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 658/September 25, 1981 


INVESTMENT CO. ACT OF 1940 
Rel. No. 11958/Sept. 25, 1981 


THE ISSUANCE OF “RETAIL REPURCHASE 
AGREEMENTS” BY BANKS AND SAVINGS AND 
LOAN ASSOCIATIONS 


ACTION: Publication of interpretations. 
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SUMMARY: The Commission has authorized the 
issuance of two letters setting forth the enforce- 
ment positions of its Divisions of Corporation Fi- 
nance, Investment Management and Market Reg- 
ulation regarding the application of the registration 
provisions of the Securities Act of 1933 (15 U.S.C. 
77a et seq.), the indenture qualification provisions 
of the Trust Indenture Act of 1939 (15 U.S.C. 
77aaa et seq.), the provisions of the Investment 
Company Act of 1940 (15 U.S.C. 80b-1 et seq.), 
and the broker-dealer registration provisions of the 
Securities Exchange Act of 1934 (15 U.S.C. 78a et 
seq.), to the issuance of so-called’ retail repur- 
chase agreements” by banks and savings and 
loan associations. In addition, the Commission 
has briefly discussed more traditional repurchase 
agreements. 


FOR FURTHER INFORMATION CONTACT: With 
respect to the Securities Act of 1933 (“1933 Act’) 
and the Trust Indenture Act of 1939 (1939 Act’) 
positions, contact Peter J. Romeo, Division of Cor- 
poration Finance, Securities and Exchange Com- 
mission, Washington, D.C. 20549, (202) 
272-2573. 


With respect to the Investment Company Act of 
1940 (“1940 Act’) position, contact Stanley B. 
Judd, Division of Investment Management, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549, (202) 272-2032. 


With respect to the Securities Exchange Act of 
1934 (“1934 Act’) position, contact Jeffrey L. 
Steele, Division of Market Regulation, Securities 
and Exchange Commission, Washington, D.C. 
20549, (202) 272-2836. 


SUPPLEMENTARY INFORMATION: The use of 
so-called “retail repurchase agreements” (“retail 
repos’) aS a means for banks and savings and 
loan associations to raise short-term capital is be- 
coming increasingly widespread in the U.S. finan- 
cial markets. These retail repos typically are, in 
economic reality, debt obligations of banks and 
savings and loan associations that are collateral- 
ized by an interest either in a security that is a di- 
rect obligation of, or is guaranteed as to principal 
and interest by, the United States or any agency 
thereof (‘““government security’), or a pool of such 
securities. Retail repos are issued to the general 
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public in denominations of less than $100,000 and 
with maturities of less than 90 days.' 


The staff of the Commission has received a num- 
ber of requests from banks and savings and loan 
associations for guidance regarding the applica- 
tion of the federal securities laws to their proposed 
retail repo programs. In view of the growing inter- 
est in this area and the novel issues raised by re- 
tail repo transactions, the Commission has author- 
ized its Division of Corporation Finance to issue 
the no-action letters which are set forth herein. 


The Commission wishes to emphasize that, al- 
though its staff is taking a no-action position re- 
garding the provisions of the federal securities 
laws mentioned in the letters, the antifraud provi- 
sions of such laws? would apply to transactions 
involving retail repos. The antifraud provisions 
prohibit fraudulent conduct, including the making 
of false or misleading representations, in connec- 
tion with the offer, sale, and purchase of securi- 
ties.* Accordingly, banks and savings and loan as- 
sociations proposing to offer retail repos should 
take steps to assure that all documents used in 
connection with retail repo programs are accurate 
and contain no material misstatements or omit to 
state facts necessary in order to make the state- 
ments made not misleading. These documents 
would include, but not necessarily be limited to, 
media advertisements, written promotional materi- 
als, offering documents, reports of financial condi- 
tion furnished to prospective purchasers, and the 
repurchase agreements themselves. In addition, 
such entities should take similar steps to assure 
that oral statements made by employees or agents 
to prospective customers are similarly accurate 
and not misleading. 





1See, e.g., Board of Governors of Federal Re- 
serve System Regulations D and Q, 12 CFR 
204.2(a)(1), 217.1(f)(2). 


2See Section 17(a) of the 1933 Act, and Section 
10(b) of the 1934 Act and Rule 10b—5 thereunder. 


3Section 17(a) of the 1933 Act applies to the offer 
and sale of securities, while Section 10(b) of the 
1934 Act and Rule 10b—5 thereunder apply to the 
purchase and sale of securities. 
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With respect to disclosure practices to be utilized 
in connection with retail repo programs, banks and 
savings and loan associations may wish to give 
consideration to a report issued by the Commis- 
sion in November 1979 that discussed various dis- 
closure concerns which arose in connection with a 
particular offering of retail repurchase agree- 
ments.’ In addition, such entities might review dis- 
closure guidelines promulgated by the Federal 
Home Loan Bank Board and the Comptroller of the 
Currency with respect to retail repo programs of- 
fered by the institutions they regulate.5 


The following statement by the Comptroller of the 
Currency would appear to have particular rele- 
vance to the adoption of sound disclosure prac- 
tices in connection with retail repo programs: 


As a matter of safe and sound banking 
practice and in order to avoid potential 
liability under the securities laws, banks 
should fully disclose all material infor- 
mation regarding the Retail Repo offer- 
ing. Disclosure should include, at a min- 
imum, appropriate background 
information regarding the bank and its 
financial condition, and the nature and 
terms of the Retail Repo (including mini- 
mum investment denominations, inter- 
est rates, maturities and any prepay- 
ment fees). The customer should be 
given a detailed explanation of the 
transaction. The security underlying the 
transaction should be specifically and 
accurately identified. The customer 
should be advised (1) that the Retail 
Repo is an obligation of the issuing 
bank and that the underlying security 
serves as collateral; (2) that the bank 
will pay a fixed amount, including inter- 
est on the purchase price, regardless of 
any fluctuation in the market price of the 
underlying security; (3) that the interest 
rate paid is not that of the underlying 
security; and (4) that general banking 





4See Release No. 34-16321 (November 5, 1979). 


‘Federal Home Loan Bank Board Memorandum 
No. R-51A (September 9, 1981), which super- 
seded Memorandum No. R-51 (May 11, 1981), 
and Comptroller of the Currency Banking Circular 
No. 157 (May 14, 1981). 
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assets will most likely be used to satisfy 
the bank’s obligation under the Retail 
Repo rather than proceeds from the 
sale of the underlying security. In addi- 
tion, the customer should be advised at 
the time of purchase of the actual or ap- 
proximate market value of the underly- 
ing security interest and he should be 
clearly warned that the Retail Repo is 
not a deposit, is not FDIC insured, and 
is not guaranteed in any way by the 
U.S. Government or any agency there- 
of. Language generally associated with 
deposits must be avoided to prevent 
creating the impression that insured de- 
posits are being offered. The customer 
must be informed that he may become 
an unsecured creditor of the bank to the 
extent the market value of his security 
interest falls below the amount of the 
funds invested.® 


It should again be noted that the no-action letters 
set forth herein do not encompass the antifraud 
provisions previously referred to, since the appli- 
cation of such provisions depends on the facts and 
circumstances surrounding each individual trans- 
action. In addition, the no-action positions con- 
tained in the letters do not apply to transactions in 
which the issuer of the retail repos holds itself out 
as offering an investment, as opposed to a collat- 
eral, interest in a government security or pool of 
such securities. Characterizing an arrangement as 
involving a bank’s or savings and loan associa- 
tion’s “money market fund” or otherwise implying 
that retail repos are investment interests in a gov- 
ernment security or pool of such securities may 
therefore raise disclosure and other questions un- 
der the securities laws. 


The no-action letters set forth herein deal solely 
with retail repos, which are a relatively recent phe- 
nomenon. The letters do not discuss more tradi- 
tional repurchase agreements that have been in 
use for a number of years. These traditional repur- 
chase agreements essentially are short-term con- 





&Comptroller of the Currency, Banking Circular 
No. 157 (May 13, 1981), p. 3. The Federal Home 
Loan Bank Board expressed similar views in its 
memorandum No. R-51A (September 9, 1981), p. 
5-7. 
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tracts to sell and repurchase entire government 
securities in large denominations. While the pri- 
mary purpose of this release is to address the ap- 
plication of the federal securities laws to retail 
repos, the Commission believes it also would be 
useful to indicate briefly its views on these other 
types of repos. 


Traditional repurchase agreements differ from re- 
tail repos in several significant respects. For ex- 
ample, traditional repos usually have a shorter du- 
ration (one day is not untypical), involve larger 
amounts (one million dollars is not uncommon), 
are privately negotiated rather than mass mar- 
keted, and involve entire government securities 
which often are delivered directly to the purchaser, 
an event which rarely, if ever, occurs in a retail 
repo transaction. 


The economic realities of traditional repurchase 
agreements suggest that such agreements are not 
themselves separate securities. For purposes of 
the federal securities laws, however, they are 
deemed to involve the purchase and sale of the 
U.S. government securities to which they relate. 
As a result, the antifraud provisions of such laws 
would apply to the offer, sale and purchase of U.S. 
government securities occurring in connection with 
traditional repurchase agreements.’ 


The text of the two no-action letters relating to re- 
tail repos follows. 


Ms. A 
ABC Savings and Loan Association (“ABC S&L’) 


Dear Ms. A: 


This is in response to your letters of April 16, 
1980, June 17, 1980 and May 12, 1981 regarding 
the proposed issuance by ABC S&L of certain “re- 
tail repurchase agreements” (“Agreements”) with- 
out compliance with the registration provisions of 
the Securities Act of 1933 (‘1933 Act’), the inden- 
ture qualification provisions of the Trust Indenture 





7The registration provisions of the securities laws, 
however, would not apply because U.S. govern- 
ment securities are exempt from those provisions. 
See Section 3(a)(2) of the 1933 Act and Sections 
3(a)(12) and 12(g)(1)(B) of the 1934 Act. 


Volume 23, No. 13, October 13, 1981 


Act of 1939 (“1939 Act’) and the broker-dealer 
registration provisions of the Securities Exchange 
Act of 1934 (1934 Act’). 


We understand the material facts, as more fully 
set forth in your letters, to be as follows: ABC S&L 
proposes to issue these Agreements to various in- 
vestors pursuant to the authority contained in 12 
CFR Section 531.12 and 556.10, which have been 
adopted by the Federal Home Loan Bank Board. 
You state that the Agreements will be debt obliga- 
tions of ABC S&L, which in effect are secured by 
the transfer to the purchaser of a limited undivided 
interest in a security which will be a direct obliga- 
tion of, or guaranteed as to principal and interest 
by, the United States (“government security”). 
These Agreements will be issued in $100 incre- 
ments from a minimum of $3,000 to a maximum of 
$50,000, and will mature in not more than 89 days. 
The Agreements are not transferable and the pur- 
chasers thereof will not acquire membership or 
voting rights in ABC S&L. Neither party will have 
the right to an automatic extension of the Agree- 
ment. 


B Bank will be the record owner of the government 
security and will hold it as custodian for the benefit 
of the purchasers of the Agreements. ABC S&L 
will notify B Bank of the issuance and sale of each 
Agreement and B Bank will maintain a record of 
the purchasers and the respective maturity dates 
of the Agreements. At the maturity date of the 
Agreement, the purchasers’ collateral interest in 
the government security will terminate and this in- 
terest will revert to ABC S&L. The government se- 
curities held by B Bank are subject to withdrawal 
by ABC S&L, although ABC S&L agrees not to 
withdraw the government securities prior to pay- 
ment of the Agreement secured thereby. In the 
event of default under the Agreements, B Bank 
would become, in effect, a trustee for the benefit 
of the purchasers. 


The Agreements will be sold by officers of ABC 
S&L who are regular full-time employees (the 
“officer-employees’’). Activities relating to the sale 
of agreements will comprise only a small portion of 
the officer-employees’ time and will be incidental 
to their regular employment responsibilities. The 
officer-employees will not receive, directly or indi- 
rectly, any additional compensation or payment of 
commission or other special remuneration based 
on sales of Agreements or other securities. 
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It is your opinion that the Agreements, to the ex- 
tent they are securities, are securities of, and are 
issued by, ABC S&L, and therefore are exempt 
from registration under the 1933 Act pursuant to 
Section 3(a)(5) thereof, and from the indenture 
qualification provisions of the 1939 Act pursuant to 
Section 304(a)(4)(A) thereof. Further, it is your 
opinion that neither ABC S&L nor its officer- 
employees would be “brokers” or “dealers” within 
the meaning of Section 3(a)(4) and 3(a)(5) of the 
1934 Act. 


In support of your view that the Agreements are 
securities of ABC S&L rather than pass-through 
certificates or actual participations in the underly- 
ing government security, you have stated that 
upon maturity, purchasers of Agreements will look 
solely to ABC S&L for payment of their principal 
and interest, and you have made the following rep- 
resentations: (1) the purchaser of the Agreement 
obtains none of the economic characteristics of 
ownership of the underlying government security, 
including no risk of loss or opportunity of gain from 
capital value fluctuations of the government secu- 
rity over the term of the Agreement; (2) the resale 
price of the Agreement to be paid by ABC S&L 
represents a return of the purchaser's initial pur- 
chase price and interest to be paid in considera- 
tion of the initial purchase price; (3) the interest to 
be paid by ABC S&L to the purchaser is not limited 
to, or dependent upon, the interest rate earned by 
the government security; and (4) the maturity of 
the government security is not coterminous (ex- 
cept coincidentially) with the maturity of the Agree- 
ment which is secured by a limited interest in the 
government security. 


Based on the facts presented and the above rep- 
resentations, this Division will not recommend any 
enforcement action to the Commission if, in reli- 
ance upon your opinion that the exemptions in 
Section 3(a)(5) of the 1933 Act and Section 
304(a)(4)(A) of the 1939 Act would be available, 
the Agreements are issued as proposed without 
registration under the 1933 Act and without qualifi- 
cation of an indenture under the 1939 Act. 


In addition, on the basis of the representations 
made in your letters, we have been advised that 
the Division of Market Regulation will not recom- 
mend enforcement action to the Commission if the 
officer-employees of ABC S&L do not register with 
the Commission as broker-dealers pursuant to 
Section 15 of the 1934 Act, in the event ABC S&L 
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issues and sells Agreements in the manner de- 
scribed above. 


Finally, even though the registration provisions of 
the 1933 Act do not appear to be applicable to the 
proposed Agreements discussed above, ABC S&L 
should be aware that the antifraud provisions of 
the federal securities laws would apply to their of- 
fer and sale. In this regard, ABC S&L should note 
that the staff has not passed upon the adequacy of 
any of the disclosure documents to be issued in 
connection with the proposed offering of the 
Agreements, and ABC S&L is reminded of its re- 
sponsibility to insure that full and accurate disclo- 
sure is made in connection with the marketing of 
these Agreements, including disclosure of all infor- 
mation material to the investment risk assumed by 
the investors. In this regard, you may wish to con- 
sider Release No. 34-16321 (November 5, 1979), 
which deals with this issue, as well as Federal 
Home Loan Bank Board Memorandum No. R-51A 
(September 9, 1981). Also, it should be under- 
stood that the positions in this letter relate solely 
to the application of the federal securities laws and 
therefore do not affect the application of other 
laws or regulations to the Agreements. 


Sincerely, 


Peter J. Romeo 
Chief Counsel 


Mr. X 
XYZ Bank 


Dear Mr. X: 


This is in response to your letters of August 16, 
1979, January 10, 1980, August 5, 1980 and 
June 10, 1981 regarding the proposed issuance 
by XYZ Bank of certain “retail repurchase agree- 
ments” (“Agreements”) without compliance with 
the registration provisions of the Securities Act of 
1933 (“1933 Act’) and the provisions of the In- 
vestment Company Act of 1940 (1940 Act’). 


We understand the material facts, as more fully 
set forth in your letters and in telephone conserva- 
tions with members of the staff, to be as follows. 
XYZ Bank proposes to issue the Agreements to 
various investors in accordance with exemptions 
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from interest rate limitations and reserve require- 
ments set forth in 12 CFR Parts 204 and 217 
adopted by the Board of Governors of the Federal 
Reserve System. You state that the Agreements 
will be debt obligations of XYZ Bank which will be 
secured by the transfer to the purchaser of an in- 
terest in a pool of U.S. government securities 
(“government securities’). You have advised the 
staff that these Agreements will be issued in 
various denominations and are not negotiable. 


The market value of the government securities 
used to collateralize the Agreements will be main- 
tained at no less than 105 percent of the face 
amount of the Agreements. These securities will 
not leave the Federal Reserve Bank, and, upon re- 
payment of the principal and interest due under 
the Agreements, the purchaser’s interest in the 
government securities will cease and revert back 
to XYZ Bank. 


It is XYZ Bank’s opinion that the Agreements will 
constitute debt instruments of XYZ Bank, and that 
registration of these Agreements under the 1933 
Act is not required in view of the exemption con- 
tained in Section 3(a)(2) of that Act. In support of 
this opinion, you have represented that (1) the 
purchaser of the Agreement obtains none of the 
economic characteristics of ownership of the un- 
derlying government securities, including no risk 
of loss or opportunity of gain from the capital value 
fluctuations of the government securities over the 
term of the Agreement; (2) the resale price of the 
Agreement to be paid by XYZ Bank represents a 
return of the purchaser’s initial purchase price and 
interest to be paid in consideration of the initial 
purchase price; (3) the interest rate paid by XYZ 
Bank to the purchaser is not limited to, or depend- 
ent upon, the interest rate earned by the pool of 
government securities; and (4) the maturities of 
the government securities in the pool are not co- 
terminous with the maturities of the Agreements 
which are secured by interests in the pool. 


Based on the facts presented and the above rep- 
resentations, this Division will not recommend any 
enforcement action to the Commission if the 
Agreements are issued as proposed without regis- 
tration under the 1933 Act. 


In addition, the Division of Investment Manage- 
ment has advised us that it will not recommend 
that the Commission take any action against XYZ 
Bank under the 1940 Act if it enters into the pro- 
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posed secured lending transactions in the form of 
Agreements secured by an interest in a pool of 
government securities. When a bank enters into 
an agreement relating to an interest in a pool of 
government securities, the Division of Investment 
Management, unless there are factors present 
which would suggest otherwise, such as the hold- 
ing out of the arrangement as the conveyance of 
an investor’s interest in a government security or 
pool of government securities, would insofar as 
the 1940 Act is concerned, regard the transaction 
as the issuance of a debt obligation of the bank 
which is collateralized by an interest in the pool. 
Based on the above representations, XYZ Bank’s 
proposed Agreements seem to possess these 
characteristics. Therefore, the Division of Invest- 
ment Management would not, insofar as the 1940 
Act is concerned, regard the pool as an issuer of 
securities separate from XYZ Bank. 


Finally, even though the registration provisions of 
the 1933 Act and the provisions of the 1940 Act do 
not appear to be applicable to the Bank’s pro- 
posed Agreements, the Bank should be aware that 
the antifraud provisions of the federal securities 
laws would apply to their offer and sale. In this re- 
gard, XYZ Bank should note that the staff has not 
passed upon the adequacy of any of the disclo- 
sure documents to be used in connection with the 
proposed offering of the Agreements, and XYZ 
Bank is reminded of its responsibility to insure that 
full and accurate disclosure is made in connection 
with the marketing of these Agreements, including 
disclosure of all information material to the invest- 
ment risk assumed by the investors. In this regard, 
you may wish to consider Release No. 34-16321 
(November 5, 1979), which deals with this issue, 
as well as Comptroller of the Currency Banking 
Circular No. 157 (May 13, 1981). Also, it should be 
understood that the positions in this letter relate to 
the application of the federal securities laws and 
therefore do not affect the application of other 
laws or regulations to the Agreements. 


Sincerely, 


Peter J. Romeo 
Chief Counsel 
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Accordingly, 17 CFR Parts 231, 241, 261 and 271 
are amended by adding thereto reference to this 
release. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6352/September 28, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11960/September 28, 1981 


EFFECT OF REVENUE RULING 81-225 ON ISSU- 
ERS AND HOLDERS OF CERTAIN VARIABLE AN- 
NUITY CONTRACTS 


ACTION: General Statement of Policy. 


SUMMARY: The Securities and Exchange Com- 
mission announces a general statement of policy 
of its Division of Investment Management (‘“Divi- 
sion’) concerning the effects and implications un- 
der the federal securities laws of an Internal Reve- 
nue Service revenue ruling that discusses the 
federal income tax status of earnings and/or gains 
derived from shares of one or more investment 
companies which constitute the funding media for 
certain variable annuity contracts offered through 
insurance company separate accounts organized 
and registered as unit investment trusts. This 
statement of policy expresses the views of the Di- 
vision respecting certain disclosure requirements 
under the Securities Act of 1933 and certain mat- 
ters relating to the Investment Company Act of 
1940 which should be considered by the sponsors 
of such variable annuity separate accounts and 
the investment advisers and boards of directors of 
the underlying funding media. 


EFFECTIVE DATE: September 28, 1981. 


FOR FURTHER INFORMATION CONTACT: S. 
Elliott Cohan, Assistant Director (202-272-2060), 
or Mark J. Mackey, Special Counsel 
(202-272-2060), with respect to legal questions; 
Melville B. Cox, Jr., Branch Chief (202-272-2060), 
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with respect to disclosure questions; or Lawrence 
A. Friend, Senior Accountant (202-272-2095), with 
respect to financial questions, Division of Invest- 
ment Management, Securities and Exchange 
Commission, Washington, D.C., 20549. 


SUPPLEMENTARY INFORMATION: Pursuant to 
the Internal Revenue Code of 1954, as amended 
[26 U.S.C. 1 et seq.] (the ‘“Code’’), the Internal 
Revenue Service (‘IRS’) on September 25, 1981, 
issued a ruling (Revenue Ruling 81-225) 
describing certain variable annuity contracts and 
reaching certain conclusions as to whether earn- 
ings and/or gains derived from certain underlying 
funding media are currently includable in the 
contractowner’s gross income under Section 61(a) 
of the Code [26 U.S.C. 61(a)]. Essentially, the rul- 
ing deals with variable annuity contracts funded 
through an insurance company separate account 
organized and registered as a unit investment 
trust, which invests in shares of one or more open- 
end management investment companies, whether 
such investment companies (hereinafter referred 
to as “mutual funds’) are advised by the insur- 
ance company, an affiliate of the insurance com- 
pany, or an outside investment adviser. 


IMPACT OF REVENUE RULING 


This general statement of policy is meant to ap- 
prise insurance company sponsors of unit invest- 
ment trusts registered under the Investment Com- 
pany Act of 1940 [15 U.S.C. 80a—-1 et seq.] (the 
“1940 Act’) which fund variable annuity contracts, 
and advisers and directors of the mutual funds un- 
derlying such trusts, of the Division’s views re- 
garding some of the disclosure responsibilities un- 
der the federal securities laws that arise from the 
IRS ruling, and certain other matters. This state- 
ment is not intended to be exhaustive; the burden 
remains on the sponsors, investment advisers, di- 
rectors and others involved to consider the ramifi- 
cations of the ruling and to take appropriate steps 
to ensure compliance with the securities laws. 


TERMINATION OF SALES 


A prospectus relating to a security issued by a unit 
investment trust separate account shall not be 
deemed to meet the requirements of Section 10 
[15 U.S.C. 77j] of the Securities Act of 1933 [15 
U.S.C. 77a et seq.] (the “1933 Act’) unless the in- 
formation contained therein is complete and accu- 
rate in all material respects. In this regard, it is the 
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view of the Division that a prospectus that does 
not fully describe all of the tax consequences 
arising out of a contractowner’s participation in a 
variable annuity omits to state material facts re- 
quired to be stated therein or necessary to make 
the statements therein not misleading. Therefore, 
the Division believes that the prospectuses of 
those variable annuity separate accounts, the in- 
terests of which are affected by Revenue Ruling 
81-225, will be inaccurate and incomplete with re- 
spect to disclosures regarding federal income tax 
consequences until such prospectuses are 
amended to disclose the effect of the ruling. Ac- 
cordingly, registrants should discontinue all sales 
of securities described in such prospectuses until 
appropriate disclosures are made. Initial purchase 
payments for affected variable annuity contracts 
received after the close of business on Septem- 
ber 24, 1981, i.e., the day preceding the ruling 
date, must, until adequate disclosure is made, be 
returned to contract purchasers. 


The Division believes that the acceptance of peri- 
odic purchase payments under existing variable 
annuity contracts and the reinvestment of divi- 
dends from the underlying mutual funds might 
constitute the sale of a security under the securi- 
ties laws. However, the Division recognizes that 
the failure to accept and invest periodic purchase 
payments and reinvest dividends could impose 
hardships on affected contractowners. Therefore, 
if the registrant decides that such action is appro- 
priate in light of the revenue ruling, the Division 
will not recommend that the Commission take any 
enforcement action against registrants who accept 
and invest periodic purchase payments or reinvest 
dividends from underlying mutual funds subse- 
quent to the issuance of the ruling without appro- 
priate disclosure. The Division’s position is subject 
to the condition that, as soon as reasonably possi- 
ble and in no event later than thirty days after the 
date of the ruling, the required disclosure to affect- 
ed contractowners is made. This no-action assur- 
ance is limited to situations arising out of the ex- 
traordinary circumstances brought about by the 
IRS ruling and should not be considered applica- 
ble for any other purposes. 


COMBINATION CONTRACTS 
Some insurance company sponsors of variable 
annuity separate accounts sell interests in such 


accounts in a combination arrangement with the 
insurance company’s fixed annuity funded through 
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the general account. The purchaser receives only 
the variable annuity prospectus but is permitted to 
allocate purchase payments between the separate 
and general accounts. These insurance compan- 
ies are advised to consider the appropriateness of 
offering new contracts involving payments into the 
general account for the purchase of the fixed an- 
nuity portion of the combination contract when the 
prospectus describing the variable portion of the 
annuity contract omits material information until 
that prospectus is properly amended to disclose 
the effects of the IRS ruling. 


DISCLOSURE 


Issuers upon whom the obligation of disclosure 
falls may revise their prospectus disclosure in or- 
der to resume sales either by updating their cur- 
rent prospectus pursuant to rule 424(c) under the 
1933 Act [17 CFR 230.424(c)] or by filing a post- 
effective amendment. The Division believes that, 
regardless of which form is used, prospectuses 
sent to existing contractowners should highlight 
the changes made. 


It is the view of the Division that adequate disclo- 
sure must include a complete reference to the rev- 
enue ruling, the date of the ruling, the effects of 
the ruling on the tax treatment of earnings and/or 
gains attributable to purchase payments made be- 
fore and after the ruling, the effects on any rein- 
vestment of dividends, and a statement concern- 
ing any plans the insurance company might have 
to change, or to offer a substitute for, the variable 
annuity contract in the future. These suggested 
areas of disclosure should not be considered as 
all-inclusive. Additional disclosure may be appro- 
priate depending on the circumstances. 


RESPONSIBILITY OF MUTUAL FUNDS 


As a result of the revenue ruling, some underlying 
mutual funds might decide to terminate sales of 
their securities to either public shareholders or 
variable annuity separate accounts. If such a deci- 
sion is made, the investment adviser and board of 
directors of each such fund should consider 
whether such termination should be disclosed in 
the fund’s prospectus together with the ramifica- 
tions of such decision. Among other things, any ef- 
fect on the level of advisory fees and the fund's 
expense ratio should be considered. 
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OTHER MATTERS 


The Division recognizes that variable annuity sep- 
arate accounts, the contractowners of which are 
affected by the ruling, may need to modify their 
methods of operation in order to continue to issue 
new variable annuity contracts and service ex- 
isting contractowners. These modifications may 
result in the need for exemptive relief from certain 
provisions of the 1940 Act. In this regard, if appro- 
priate, the Division will recommend that the Com- 
mission grant emergency temporary relief. More- 
over, in order to avoid disruption of the investment 
plans of variable annuity contractowners or pur- 
chasers, the Division will expedite the processing 
of disclosure documents so that separate account 
issuers Can resume sales as quickly as possible. 


In accordance with the foregoing, 17 CFR Parts 
231 and 271 are amended by adding reference to 
this release thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18101/September 31, 1981 


RESCISSION OF THIRD MARKET TRADING 
REPORTING REQUIREMENTS 


ACTION: Final rules. 


SUMMARY: The Commission today is rescinding 
a rule and related forms under the Securities Ex- 
change Act of 1934 (‘Act’) which require broker- 
dealers making markets over-the-counter in 
exchange-listed securities (‘third market making’) 
to file notices of when third market making in a se- 
curity is begun and ended, and require information 
on the extent of third market making. The Com- 
mission has determined that, in view of the availa- 
bility of information on the third market from other 
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sources, the rule and forms are unnecessary and 
overly burdensome. The Commission is also 
deleting reference to the rule from another Com- 
mission rule under the Act. 


EFFECTIVE DATE: Effective upon publication in 
the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Rob- 
ert Colby, 202-272-2888, Division of Market Regu- 
lation, Room 390, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: Rule 17a-9 
(“Rule”) and related Forms X-17A-9(1), (2) and 
(3) (‘‘Forms’’) were adopted on November 4, 
1964,’ to provide the Commission with information 
about over-the-counter trading of exchange-listed 
securities (“third market trading’). The Rule re- 
quires broker-dealers to notify the Commission 
when they commence and cease third market 
making in a security. Third market makers are also 
required to report quarterly the extent of their 
over-the-counter trading in New York Stock Ex- 
change, Inc. (“NYSE”) listed common stocks as 
well as the extent of their exchange transactions in 
NYSE-listed common stocks in which they are 
third market makers. In addition, non-third market 
makers are required to report over-the-counter 
trades in NYSE-listed common stocks in which 
they functioned as the sole broker-dealer interme- 
diary and which had a value of $25,000 or more. 


Rule 17a—9 was adopted in 1964 at a time when 
little information on third market trading was avail- 
able to the Commission. Since that time other 
more efficient methods of obtaining data on the 
third market have been developed. In particular, 
the NASD collects and submits to the Commission 
information on third market trading similar to that 
derived from Rule 17a-9 reports. This information 
is provided in the form of a computer tape which is 
easily reprocessed by the Commission’s data 
processing facility, and use of this data has wholly 
superseded use of information obtained from re- 
ports pursuant to Rule 17a-9. However, Rule 
17a-9 continues to require reports to be filed, im- 
posing substantial burdens upon third market mak- 
ers. In order to remove these unnecessary 





' Securities Exchange Act Release No. 7474 (No- 
vember 4, 1964) 29 FR 16245. 
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regulatory burdens the Commission has decided 
to rescind Rule 17a-9 and attendant Forms 
X-17A-9(1), (2), and (3). 


The Commission finds, in accordance with Section 
4(b)(B) of the Administrative Procedure Act, 5 
U.S.C. 553(b)(B), that notice and opportunity for 
public comment are unnecessary because the re- 
scission of the Rule relieves a reporting restriction 
on broker-dealers without impairing any protection 
to investors. Pursuant to Section 4(c) of the 
Administrative Procedure Act, 5 U.S.C. 553(d), the 
Commission has determined to make the rescis- 
sion effective immediately since it relieves restric- 
tions that are currently imposed by Rule 17a-9 
and Forms X-17A-9(1), (2), and (3).? 


Accordingly, the Commission is amending Chapter 
ll of Title 17 of the Code of Federal Regulations by 
removing § 240.17a-9 and§§ 249.917(1), (2), 
and (3). In addition, the Commission is amending 
§ 240.10a—1(e)(12) to delete a reference to Form 
X-17A-9(1) from its definition of third market 
maker, and to conform this definition to the defini- 
tion of third market maker used in Rule 11Ac1-1 
under the Act. 


AMENDMENTS 


In accordance with the foregoing, 17 CFR Chapter 
ll is amended as follows: 


PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 1934 


1. By removing§ 240.17a-9. 


2, By revising paragraph (e)(12) of § 240.10a-1 
to read as follows: 


§ 240.10a—-1 Short sales. 


* * * 





2 The Regulatory Flexibility Act, 5 U.S.C. 601 et 
seq., is inapplicable to this rescission, since that 
Act is applicabie only if a proposed action is sub- 
ject to public notice and comment. 
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(e) *** 


(12) For the purposes of paragraph 
(e)(8) of this section, a depositary re- 
ceipt of a security shall be deemed to 
be the same security as the security 
represented by such receipt. For the 
purposes of paragraphs (e)(3), (4) and 
(5) of this section, the term “third mar- 
ket maker’ shall mean any broker or 
dealer who holds itself out as being will- 
ing to buy and sell a reported security 
for its own account on a regular and 
continuous basis otherwise than on an 
exchange in amounts of less than block 
size. 


PART 249—FORMS, SECURITIES EXCHANGE 
ACT OF 1934 


1. By removing §§ 249.917(1), (2), and (3). 
By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18120/September 28, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6349/September 28, 1981 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18121/September 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6350/September 24, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18122/September 25, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6351/September 25, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18123/September 25, 1981 


An order has been issued granting the application 
of the New York Stock Exchange, Inc. to strike 
the $5.50 preference stock, cumulative convertible 
($1 par value) of CONSUMERS POWER COMPA- 
NY from listing and registration thereon. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18124/September 25, 1981 


An order has been issued granting the application 
of the Pacific Stock Exchange, Inc. to strike the 
$2.10 Cumulative Convertible Preferred Stock of 
ARMCO, INC. from listing and registration there- 
on. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18125/September 28, 1981 


An order has been issued granting the application 
of the New York Stock Exchange, Inc. to strike 
the common shares (no par value) of NORTH 
AMERICAN MORTGAGE INVESTORS from listing 
and registration thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18126/September 28, 1981 


Administrative Proceeding File No. 3-6056 
In the Matter of 


HEFFINGTON—NORMAN INVESTMENTS, INC. 
(8-22341) 
WALTER MERLE HEFFINGTON 


FINDINGS AND ORDER 


In these proceedings ordered on August 27, 1981 
pursuant to Sections 15(b)(4), 15(b)(5), 15(b)(6), 
19(h)(2) and 19(h)(3) of the Securities Exchange 
Act of 1934 (‘Exchange Act’), Respondent 
Heffington-Norman Investments, Inc. (“HNI’) has 
submitted an Offer of Settlement and Respondent 
Walter Merle Heffington (‘‘Heffington’’) has 
submitted an Undertaking which the Commission 
has determined to accept. Solely for the purpose 
of settling this proceeding and without admitting or 
denying the allegations contained in the Order for 
Proceedings, Respondent HNI consents to the 
findings and consents to cancellation of its regis- 
tration as a broker or dealer as contained in this 
Order.’ Respondent Heffington agrees to abide by 
his Undertaking. 


In its Offer of Settlement, HNI agrees, forthwith, to 
cease to do business as a broker or dealer. 


Concomitant with HNI’s Offer of Settlement, 
Heffington has submitted an Undertaking, whereby 
he agrees, forthwith, not to be an associated per- 
son of any broker or dealer, investment adviser or 
investment company during (1) the pendency of 
any appeal of his May 29, 1981 conviction by the 
United States District Court, Northern District of 
Texas, for multiple violations of Section 1343 of Ti- 
tle 18, United States Code, and (2) until the Com- 
mission enters Findings and Orders with respect 





' The findings herein are not binding on Respond- 
ent Heffington. 
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to that part of this proceeding instituted pursuant 
to Sections 15(b)(6) and 19(h)(6) and 19(h)(3) of 
the Exchange Act; provided, that the part of these 
proceedings instituted pursuant to Sections 
15(b)(6) and 19(h)(3) of the Exchange Act shall be 
stayed during the pendency of any such appeal. 


IV. 


On the basis of the Order for Proceedings and the 
Offer of Settlement, the Commission finds that: 


(1) Since January 13, 1978, Respond- 
ent Heffington has been an associated 
person of HNI; 


(2) On May 29, 1981, after a jury trial in 
the United States District Court, North- 
ern District of Texas, Heffington was 
convicted of multiple violations of Sec- 
tion 1343 of Title 18, United States 
Code; and 


(3) HNI has ceased to do business as a 
broker or dealer. 


V. 


In view of the foregoing matters, it is in the public 
interest and 


Accordingly, IT |S ORDERED that: 


(1) HNI’s broker-dealer registration be 
and hereby is cancelled; and 


(2) The proceedings instituted pursuant 
to Sections 15(b)(6) and 19(h)(3) of the 
Exchange Act be stayed during the 
pendency of any appeal of Heffington’s 
May 29, 1981 conviction by the United 
States District Court, Northern District 
of Texas, for multiple violations of Sec- 
tion 1343 of Title 18, United States 
Code, so long as Heffington complies 
with the Undertaking as set forth in Sec- 
tion Ill of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18127/September 28, 1981 


An order has been issued granting the application 
of the New York Stock Exchange, Inc. to strike 
the $3 convertible cumulative preferred stock, 
series A ($1 per value) of TEXASGULF, INC. from 
listing and registration thereon. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18128/September 28, 1981 


A notice has been issued giving interested per- 
sons until October 20, 1981 to comment on the ap- 
plication of the FLINTKOTE COMPANY to with- 
draw its 8%% Sinking Fund Debentures (due July 
15, 1996) from listing and registration on the New 
York Stock Exchange, Inc. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18129/September 29, 1981 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60606 


(SR-CBOE-81-7) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On April 27, 1981, the Chicago Board Options Ex- 
change, Incorporated (‘‘CBOE’’) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (the ‘“Act’) and Rule 19b—4 thereunder, 
a proposed rule change to increase position and 
exercise limits for options on Government National 
Mortgage Association pass-through securities 
(“GNMAs’)' from 1,000 to 2,000 contracts.? 





1 The CBOE’s rules governing its GNMA options 
program including the position and exercise limit 
rules were approved by the Commission in Securi- 
ties Exchange Act Release No. 17577 (February 
26, 1981), 46 FR 15242 (March 4, 1981). CBOE 
has not yet begun trading in GNMA options. 


2 CBOE Rule 20.3 currently provides that no mem- 
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Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17768 (May 4, 1981)) and by publication in the 
Federal Register (46 FR 26209 (May 11, 1981)).° 
No comments were received directly by the Com- 
mission with respect to the proposed rule change, 
although the CBOE forwarded to the Commission 
a letter received from a prominent dealer in the 
GNMA cash market suggesting that, while a 1,000 
contract limit may be adequate to enable mort- 
gage bankers to hedge the risks associated with 
the production of GNMA pools, the ceiling is too 
low to accommodate the hedging needs of many 
institutional investors and as a consequence 
would discourage institutional participation.* In ad- 
dition, several commentators in responding to the 
CBOE’s initial position and exercise limit propos- 
als indicated that 1,000 contracts may be too re- 
strictive for certain market participants.5 





FOOTNOTE—Continued 


ber of the exchange shall enter into a GNMA op- 
tions transaction for its own account, for an ac- 
count in which it has an interest, or for the account 
of a customer, if the member has reason to be- 
lieve that it or the customer, acting alone or in con- 
cert with others, as a result of the transaction 
would have an aggregate position in puts and calls 
on the same side of the market in excess of 1,000 
contracts. CBOE Rule 20.4 imposes a comparable 
prohibition against the exercise of more than 
1,000 contracts in either GNMA put or call options 
within a period of five consecutive business days. 


3 The proposed rule change also includes a 
change in the text of CBOE Rule 20.4 relating to 
exercise limits to clarify that puts and calls are not 
aggregated for exercise limit purposes (i.e. , up to 
2,000 put option contracts and 2,000 call option 
contracts can be exercised within the span of five 
consecutive business days). See letter to Gene E. 
Carasick, Assistant Director, Division of Market 
Regulation, from Anne Taylor, Secretary and As- 
sociate General Counsel, CBOE (July 29, 1981). 


4 Letter to Walter Auch, Chairman, CBOE, from 
Richard G. Rosenthal, General Partner, Salomon 
Brothers (April 15, 1981). 


5 See, e.g., letter to George A. Fitzsimmons, Sec- 
retary, SEC, from Robert L. Shomaker, Vice Chair- 
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The Commission views position and exercise limit 
rules principally as regulatory devices designed to 
minimize the manipulative potential inherent in 
large options positions and to diminish the possi- 
bility that options trading activity could cause dis- 
location in the underlying market. At the same 
time, the Commission is cognizant that the viability 
of an options market, particularly a market for debt 
security options, may be contingent upon at- 
tracting sufficient institutional and professional 
participation. 


Since the CBOE has not yet commenced trading 
in GNMA options, actual trading experience is not 
available as a basis for projecting the prospective 
impact of the proposed position and exercise lim- 
its.© The Commission believes, however, that giv- 
en the size of the underlying GNMA cash market 
relative to the proportion of that market that poten- 
tially could be controlled by a single options mar- 
ket participant, the proposed increase would not 
contribute materially to the potential for manipula- 
tive abuse of the GNMA options market or to the 
possibility of price dislocation in the GNMA cash 
market.” Moreover, there appears to be a signifi- 





man, Mortgage-Backed Securities Division, Public 
Securities Association (November 5, 1980); letter 
to Douglas Scarff, Director, Division of Market 
Regulation, SEC, from Stephen H. Axilrod, Staff 
Director for Monetary and Financial Policy, Board 
of Governors of the Federal Reserve System (No- 
vember 5, 1980). 


6 Of course, once GNMA options trading com- 
mences, the Commission in conjunction with the 
CBOE intends to monitor trading activity closely 
and, if necessary, will take the necessary meas- 
ures to modify the position and exercise limits ac- 
cordingly. 


7 As of the end of 1980, the aggregate principal 
amount of GNMA certificates outstanding was 
$91.6 billion, an increase of $17.1 billion over the 
end of 1979 and $38.9 billion over 1978. Federal 
Reserve Bulletin, Table A389 (June 1981). On this 
basis, position and exercise limits of 2,000 con- 
tracts would permit a single market participant to 
control or acquire only approximately 0.2 percent 
of the GNMA certificates outstanding. Even as- 
suming that a substantial portion of the deliverable 
supply is unavailable or economically unsuitable 
for delivery, the maximum attainable position in 
GNMA options would not be excessive. 
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cant likelihood that the proposed increases would 
contribute to market liquidity. Accordingly, the 
Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
national securities exchange and, in particular, the 
requirements of Section 6 and the rules and regu- 
lations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18130/October 1, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE 
MUNICIPAL SECURITIES RULEMAKING BOARD 


File No. SR-MSRB-81-15 


The Municipal Securities Rulemaking Board (the 
“MSRB”) submitted, on September 14, 1981, a 
proposed rule change under Rule 19b-4. The pro- 
posed rule change is an interpretative notice 
which the Board has issued with respect o MSRB 
Rule G-12, and relates to delivery of callable 
municipal securities. The notice provides that, to 
constitute good delivery, certain securities in a 
single transaction must contain identical ‘‘in 
whole” call provisions. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (the “Act’’). At any time within 
sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
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public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 5, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-MSRB-81-15. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18131/October 1, 1981 


17 CFR Part 240 


DESIGNATION OF NATIONAL MARKET SYSTEM 
SECURITIES 


ACTION: Proposed rule amendments and solicita- 
tion of public comments. 


SUMMARY: In response to a petition submitted by 
the National Association of Securities Dealers, 
Inc., the Commission is proposing amendments to 
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its rule governing the designation of national mar- 
ket system securities. The primary effect of those 
amendments would be to increase substantially 
the number of securities that would be eligible for 
designation as national market system securities. 
In addition, the Commission is proposing amend- 
ments which would clarify the eligibility of Ameri- 
can Depositary Receipts to be national market 
system securities. 


DATE: Comments to be received by thirty days af- 
ter publication of this release in the Federal Reg- 
ister. 


ADDRESSES: All comments should be submitted 
in triplicate and addressed to George A. Fitz- 
simmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. All comments should refer to File 
No. S7-787 and will be available for public inspec- 
tion at the Commission’s Public Reference Room, 
1100 L street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Mi- 
chael J. Simon, Division of Market Regulation 
(202) 272-2889, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: Section 
11A(a)(2) of the Securities Exchange Act of 1934 
(the ‘“Act’)' directs the Commission to designate, 
by rule, securities eligible for trading in the nation- 
al market system (“NMS”). On February 17, 1981, 
the Commission adopted Rule 11Aa2-1 (‘Rule’)? 
under the Act providing criteria and procedures by 
which certain securities traded in the over-the- 
counter (“OTC”) market will be designated as 
NMS securities. Specifically, the Rule provides 
that a limited number of more actively traded OTC 
securities that meet the “Tier 1 Criteria’ estab- 
lished by the Rule will be designated as NMS se- 
curities on January 15, 1982. In addition, a greater 
number of OTC securities that meet the “Tier 2 
Criteria” will be eligible for designation, upon ap- 
plication of the issuer, on August 1, 1982. The pri- 
mary near-term substantive effect of designation 


as NMS securities will be to require that transac- 
tions in such securities be reported in a real-time 
system and that quotations for such securities be 
firm as to the quoted price and size. 


The Commission today is proposing two sets of 
amendments to the Rule. First, on July 24, 1981, 
the National Association of Securities Dealers, 
Inc. (‘NASD’’) submitted a Petition for Rule 
Amendment pursuant to Rule 4(a) of the Commis- 
sion’s Rules of Practice? requesting the Commis- 
sion to adopt significant changes in the Rule. 
While the NASD is requesting certain changes in 
the Tier 1 Criteria and in the procedures for 
determining which securities are covered by Tier 
1, the major focus of the NASD’s petition is a pro- 
posal to relax substantially the Tier 2 Criteria to al- 
low more issuers of OTC securities to elect nation- 
al market system security status. As a preliminary 
matter, the Commission believes that the NASD’s 
proposal may be an appropriate step toward 
achieving the Congressional goal of including in 
the NMS all securities whose trading and other 
characteristics suggest that they will benefit from 
such inclusion. Second, and apart from the 
NASD’s petition, the Commission is proposing cer- 
tain clarifying amendments to the Rule concerning 
American Depositary Receipts (“ADRs”). 


|. THE NASD’s PETITION 
1. The Proposal 


In its petition’ the NASD stated that since the 
adoption of the Rule it has, through discussions 
with representatives of companies traded through 
NASDAQ, attempted to assess the impact of the 
Rule on the market for NASDAQ securities. The 
NASD further indicated that it had concluded that 
the designation of NMS securities will have a sub- 
stantial and long lasting impact on the OTC market 
and that NMS designation and the accompanying 
dissemination of last sale information will be highly 
desired by many NASDAQ companies. The NASD 
also stated that, under the Rule, approximately 
650 NASDAQ securities will be eligible for desig- 








115 U.S.C. §§ 78a et seq. 
217 CFR § 240.11Aa2-1. Securities Exchange 


Act Release No. 17549 (February 17, 1981), 46 
FR 13992 (the “Adoption Release’’). 
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317 CFR § 201.4(a). 


4The petition is available for public inspection at 
the Commission’s Public Reference Room. Re- 
quest File No. S7—787. 
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nation as NMS securities while there are approxi- 
mately 1,650 NASDAQ companies that qualify for 
listing on the New York Stock Exchange, Inc. 
(“NYSE”) or the American Stock Exchange, Inc. 
(“Amex”). Recognizing that exchange listing pro- 
vides issuers with newspaper coverage and dis- 
semination of transaction information comparable 
to that which will be provided by NMS designation, 
the NASD argued that the OTC market will be 
competitively disadvantaged unless the approxi- 
mately 1,000 NASDAQ companies not within the 
Tier 2 parameters, which are eligible for NYSE or 
Amex listing, are eligible for designation under the 
Rule. 


The NASD therefore proposes amendments to the 
Tier 2 Criteria, based substantially on the general 
Amex listing standards,> that would expand the 
number of companies eligible for designation to 
approximately 1,450.6 Specifically, the NASD is 
proposing two alternative sets of Tier 2 Criteria: 
one set of criteria would cover relatively smaller 
companies that have a history of earnings, while 
the other set of criteria would cover relatively 
larger companies that, although their recent oper- 
ations may not have been profitable, do have a 
substantial operating history. Securities which 
meet either one of the alternative criteria would be 
eligible for NMS designation. 


With respect to the first alternative set of Tier 2 
Criteria,” the NASD proposes a number of criteria 





5 See CCH Amex Guide, {{ 10,000-10,019. 


6As discussed below, in addition to the criteria 
based on the general Amex listing standards, the 
NASD is proposing volume and market maker cri- 
teria. The NASD indicates that there are approxi- 
mately 200 securities that would substantially 
meet the Amex listing standards but would not 
satisfy the volume or market maker criteria. 


7The current Tier 2 Criteria require: net tangible 
assets of at least $2,000,000 and capital and sur- 
plus of at least $1,000,000; 400 holders of record 
of 100 shares or more and at least 250,000 
publicly-held shares with a market value of 
$3,000,000; the price per share on each of the ten 
business days prior to the application date be $5 
or more; the average volume of trading per month 
for the preceding six months be 100,000 shares or 
more; and at least four dealers act as NASDAQ 
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based on the Amex listing standards, plus addi- 
tional volume and market maker requirements. 
Based on the Amex standards, the NASD pro- 
poses that the issuer have net tangible assets of 
$4,000,000, and 400,000 publicly-held shares with 
a market value of $3,000,000. Also based on 
those standards, the NASD would require that the 
minimum bid price of the stock be $5 for five busi- 
ness days prior to the application date and that the 
issuer have had annual net income of at least 
$400,000 in the last fiscal year, or in two of the 
last three fiscal years. Finally, and in addition to 
the criteria based on the Amex listing standards, 
the NASD would require that the dollar value of 
shares traded within the preceding year be at least 
$1,000,000,® and that there be four market makers 
registered with respect to the security on each of 
the five business days prior to the application 
date.9 


The second alternative set of Tier 2 criteria, based 
on the Amex’s alternate listing criteria, would re- 
quire that the issuer have net tangible assets of 
$12,000,000, and 1,000,000 publicly-held shares 
with a market value of $10,000,000. The NASD 
also would impose a requirement that the issuer 
have a five year operating history. Finally, the 
volume and market maker requirements would be 
the same as in the first alternative. 





market makers for at least 70 per cent of the busi- 
ness days during the six months preceding the ap- 
plication. 


8This criterion would be satisfied as soon as there 
is $1,000,000 in trading volume within the one 
year period; thus, newly-traded securities could be 
eligible for designation, assuming the other criteria 
were Satisfied, in less than a year. 


2The NASD is proposing the requirement that 
there be four market makers over five business 
days in lieu of the current requirement in the Rule 
that there be four market makers for 70 percent of 
the business days of the previous six month peri- 
od. The NASD argues that the six month require- 
ment would prevent a new issue from being eligi- 
ble for designation for at least those six months 
and that such a delay is inappropriate. The NASD 
also argues that administering this requirement 
would impose on it a significant additional data 
processing expense. 
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The NASD also is proposing separate Tier 2 crite- 
ria for rights and warrants.'° Only rights to pur- 
chase an NMS security would be eligible for Tier 2 
designation, and those rights automatically would 
be eligible for such designation. Warrants to sub- 
scribe to a security would be eligible for designa- 
tion if the underlying security is an NMS security 
and the warrants meet the Tier 2 Criteria, except 
that, rather than requiring a specific number of 
publicly-held shares, both Tier 2 alternatives 
would require 450,000 warrants outstanding at 
time of issuance."! 


In addition to the proposed Tier 2 amendments, 
the NASD also is recommending a number of rela- 
tively minor changes to the Rule. First, the NASD 
is proposing that the issuer of a security about to 
be designated as an NMS security under the Tier 
1 Criteria should be given 15 business days to ob- 
ject to such designation.'* Second, the NASD pro- 





‘©The Rule currently does not differentiate be- 
tween rights, warrants and other securities. There- 
fore, rights and warrants currently would have to 
meet the generally applicable Tier 1 criteria to be 
subject to mandatory designation and would have 
to substantially meet the Tier 2 criteria to be eligi- 
ble for voluntary designation. While the NASD is 
proposing specific Tier 2 requirements for rights 
and warrants, the NASD’s proposals would not af- 
fect the mandatory designation of rights and war- 
rants which meet the Tier 1 criteria. 


This proposal differs somewhat from the Amex 
listing standards for warrants which require that 
there be a minimum public distribution of 500,000 
warrants. It also should be noted that, since the 
underlying security already is designated, the Tier 
2 requirements concerning “shares” or the “secu- 
rity’ would apply to the warrants and not to the un- 
derlying security. 


'2The Rule currently states that designation will be 
effective 10 days after the qualification date. The 
NASD, in effect, is proposing that the issuer have 
15 days after the effective date to object, and the 
NASD 10 days to act on that objection, for a total 
possible delay of effectiveness of 35 days. Of 
course, the only ground for objection under the 
Rule would be that the issuer or the security did 
not meet one of the Tier 1 criteria; those criteria do 
not give the NASD discretion in making determina- 
tions concerning designation. 
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poses making minor amendments to the Tier 1 Cri- 
teria similar to certain aspects of its Tier 2 
proposals. Specifically, the NASD proposes (i) to 
require a minimum bid price of $10 for the five 
business days preceding the qualification date, 
rather than the current 10 days; (ii) to delete the 
requirement that there be 1,200 holders of 100 
shares or more;'? and (iii) to require four market 
makers on the five business days preceding the 
qualification date, rather than on 90 per cent of the 
business days during a six months period. 


2. Discussion 


As a preliminary matter, the Commission believes 
that the NASD’s proposed amendments are desir- 
able. In adopting the original Tier 2 Criteria, the 
Commission determined that, in light of the ability 
of each issuer to make a specific determination as 
to whether to apply for NMS designation, the ben- 
efits of transaction reporting for Tier 2 securities 
outweighed any possible adverse effect that such 
reporting may have on those securities.‘* Howev- 
er, in light of the concerns raised by commentators 
(including the NASD), the Commission designed 
fairly restrictive criteria regarding the number of 
securities that would be eligible for Tier 2 designa- 
tion. The Commission further indicated its belief 





13The NASD argues that this requirement will be 
extremely difficult to administer since issuers are 
not required to report that information to the Com- 
mission and the Rule contemplates that Tier 1 
designations would be made without the need for 
additional submissions by issuers. The NASD fur- 
ther argues that the requirements concerning 
publicly-held shares, trading volume and four mar- 
ket makers obviate the need for a round lot share- 
holder requirement. 


14In the past, a number of OTC representatives 
have argued that transaction reporting would re- 
sult in disincentives to OTC market making (i) be- 
cause of the direct (e.g., clerical) costs associated 
with such reporting, and (ii) because OTC market 
makers might be less willing to acquire a position 
in a security subject to transaction reporting due to 
the concern that they would be unable to liquidate 
effectively a significant position if their competitors 
were aware, via transaction reporting, of the size 
of that position. See the Adoption Release at 
20-21, 46 FR at 13995-6. 
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that a substantially greater number of OTC securi- 
ties might benefit from transaction reporting and 
indicated its intention, after observing the effects 
of transaction reporting on OTC securities, to con- 
sider amending the Tier 2 criteria to permit addi- 
tional OTC securities to be eligible for designa- 
tion.15 The NASD’s petition, however, as well as a 
letter from the American Society of Corporate Sec- 
retaries, Inc. (“ASCS”) recommending that the 
Tier 2 Criteria be designed as broadly as possi- 
ble,'® indicate that it may be appropriate at this 
time to increase the number of securities eligible 
for voluntary designation. Furthermore, the Com- 
mission believes that the amended criteria con- 
tained in the NASD’s proposal will not upset the 
balance that the Commission struck in originally 
adopting the Rule. 


The Commission first notes that, except for minor 
changes to ease administrative burdens on the 
NASD, the proposal would not affect the Tier 1 
Criteria. Thus, the initial mandatory designation of 
NMS securities will continue to affect only the 
most actively traded and liquid OTC securities. 


With respect to the Tier 2 Criteria, the NASD has 
proposed alternative sets of criteria substantively 
identical to the general Amex listing standards 
with added requirements concerning market mak- 
ers and trading volume. The Commission believes 
that this is a reasonable approach. The Commis- 
sion continues to believe that the availability of 
transaction reporting provides important benefits 
both to public investors and to the efficiency of the 





15 See Adoption Release at page 25, note 53, 46 
FR at 13996. 


16Letter dated July 2, 1981, from Earl J. Grimm, 
Jr., Chairman, Securities Industry Committee, 
ASCS, to the Commission. In that letter, the ASCS 
argued that the Tier 1 Criteria should be drafted as 
narrowly as possible to minimize the chance that 
securities are designated automatically contrary to 
the interests of their issuers. On the other hand, 
the ASCS argued that, because there could be 
negative implications as to securities not eligible 
for designation, Tier 2 should be drafted as broad- 
ly as possible to allow the widest range of securi- 
ties to be designated. The ASCS also stated its 
belief that exchange traded securities, as well as 
OTC securities, should be eligible for NMS desig- 
nation. 
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market as a whole.'”? Moreover, the Commission 
believes that the proposed alternative sets of 
standards are sufficient to identify securities which 
will benefit from last sale reporting. In particular, 
because both sets of standards increase the net 
tangible asset and publicly-held share criteria and 
retain a vclume criterion (although at a significant- 
ly reduced level from the current rule), those 
standards should ensure that only the larger, ac- 
tively traded OTC securities will be eligible for 
designation. In addition, while the Commission re- 
mains sympathetic to the concerns raised by the 
OTC market representatives,'® the Commission 
notes that the NASD’s proposal would retain the 
requirement that issuers of Tier 2 securities must 
affirmatively elect the NMS designation for their 
securities. The Commission anticipates that in 
making that election issuers will consider all the 
ramifications of that decision, including the effect 
of transaction reporting on the OTC market for 
their securities. 


The Commission therefore requests public com- 
ment on the NASD’s proposed amendments to the 
Rule. In particular, the Commission seeks public 
comment on whether the NASD’s proposed trad- 
ing volume requirement will be sufficient to ensure 
that only those securities with sufficiently liquid 
markets will be subject to last sale reporting. In 
addition, the Commission specifically requests 
comment on the NASD’s proposals concerning 
rights and warrants.'9 


ll. ADRs 


ADRs are receipts issued against securities of for- 
eign issuers deposited in an American depositary. 





17 See the Adoption Release at 21-25, 46 FR at 
13996. 


18 See note 12, supra. 


19|n the Adoption Release at 15-16, 46 FR at 
13994-5, the Commission solicited comment on 
whether exchange traded securities should be 
designated as NMS securities and, if so, which se- 
curities should be so designated. That comment 
period expired on July 10, 1981. In light of the 
NASD’s proposal, the Commission again solicits 
commentators’ views and arguments on this sub- 
ject. 
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Pursuant to Rule 12g3-2 under the Act, ADRs are 
exempt from registration under Section 12(g) of 
the Act.2° In addition, Form S-12 under the Secu- 
rities Act of 19332! provides that, in most in- 
stances, the issuer of an ADR is deemed to be 
“the entity created by the agreement for the issu- 
ance of the [ADRs]... .’22 In light of these unique 
aspects of ADRs, the Commission is proposing a 
number of amendments to the Rule. 


First, the Rule currently permits, with limited ex- 
ceptions not relevant here, only securities regis- 
tered pursuant to Section 12 of the Act to be des- 
ignated as NMS securities. 


As noted above, however, ADRs are exempt from 
Section 12(g) registration and thus would not be 
eligible for designation unless the ADRs are regis- 
tered despite that exemption. Because the Com- 
mission believes that information concerning the 
underlying foreign issuer, and not the ADRs, 
would be the most useful to investors, and in order 
to facilitate the eligibility of ADRs to be designated 
pursuant to the Rule, the Commission is proposing 
to allow ADRs to be designated as NMS securities 
as long as the foreign securities against which the 
ADRs are issued are registered pursuant to Sec- 
tion 12.23 


Second, because much of the information required 
by both the Tier 1 and Tier 2 Criteria, such as net 
tangible assets and the NASD’s proposed net in- 
come requirement, concerns the issuer of the un- 
derlying foreign security, the Commission is 
proposing to specify that, in the relevant in- 
stances, the ‘issuer’ of the ADRs shall be 
deemed to be the underlying foreign issuer. In ad- 
dition, the Commission is proposing to amend the 
instructions to the Tier 1 and Tier 2 Criteria be- 
cause foreign issuers often file financial informa- 


2017 CFR § 240.12g3-2(c). 


21417 CFR § 239.19. 


22/d. at General Instruction A.(II). 


23The Commission understands that this would be 
consistent with the policy currently employed by 
stock exchanges with respect to exchange listings. 
Specifically, an exchange will list ADRs only if the 
underlying foreign security also is listed, and, 
therefore, registered under Section 12. 
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tion with the Commission on forms other than 
those filed by domestic issuers. 


lll. REGULATORY FLEXIBILITY ACT CONSID- 
ERATIONS 


The Regulatory Flexibility Act, which becomes ef- 
fective on January 1, 1981, imposes new proce- 
dural steps applicable to agency rulemaking which 
has a “significant economic impact on a substan- 
tial number of small entities.”2* The Chairman of 
the Commission has certified pursuant to the 
Regulatory Flexibility Act that the proposed 
amendments to Rule 11Aa2-1, if adopted, will not 
have a significant economic impact on a substan- 
tial number of small entities, or any other entities, 
because the costs of complying with the transac- 
tion reporting requirements will be small. Specifi- 
cally, broker-dealers will report transactions 
through the NASDAQ terminals they already have. 


24 Although Section 601(b) of the Regulatory Flexi- 
bility Act defines the term “small entity,” the stat- 
ute permits agencies to formulate their own defini- 
tions. The Commission has published its proposed 
definitions in Securities Exchange Act Release 
No. 17645 (March 20, 1981), 46 FR 19251 (March 
30, 1981). A broker-dealer under the Commis- 
sion’s proposed definition of “small business” or 
“small organizations” is one that: 


(1) Ils permitted to maintain the amount 
of net capital specified in 
§240.15c-—3-1(a)(2) or (a)(3); 


(2) Had less than six partners, officers 
and employees on the last business 
day of the preceding calendar year 
(or in the time that it has been in 
business, if shorter); and 


(3) Is not affiliated with any person other 
than a natural person, that is not a 
small business, or small organiza- 
tion as defined in this section. 


The Commission is using this definition for the 
purposes of the proposed amendments to Rule 
11Aa2-1. The Commission has received a num- 
ber of comments on the proposed definition and 
currently is considering those comments as part of 
the process of adopting final definitions. 
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At most, the requirement will entail minimal addi- 
tional clerical costs. 


lil. STATUTORY BASIS AND TEXT OF THE 
AMENDMENTS 


Pursuant to the Securities Exchange Act of 1934 
and particularly Section 11A(a)(2) and 23(a) there- 
of, 15 U.S.C. §§ 78K-1(a)(2) and 78w(a), the 
Commission proposes to amend §240.11Aa2-1 in 
Chapter II of Title 17 of the Code of Federal Regu- 
lations by revising paragraphs (a)(2); (b)(1) and 
(2); (b)(4)(i)(B), (D) and (F); (b)(4)(ii)(A), (B), (D), 
(E) and (F); adding paragraphs (b)(4)(iii) and (iv); 
and by revising Instruction 1 and adding Instruc- 
tion 4 to paragraph (b) to read as follows: 


PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 1934 


§240.11Aa2-1—Designation of national market 
system securities. 


a 


(b) The term “registered equity security” shall 
mean any equity security which is (i) registered 
pursuant to Section 12(b) or 12(g) of the Act, (ii) 
issued by an insurance company meeting the con- 
ditions of section 12(g)(2)(G) of the Act, (iii) regis- 
tered under the Securities Act of 1933 and issued 
by a closed-end investment management compa- 
ny registered under section 8 of the Investment 
Company Act of 1940, or (iv) an American Deposi- 
tary Receipt issued against the equity securities of 
a foreign issuer if such equity securities are regis- 
tered pursuant to Section 12 of the Act. 


* * * * 


(b) Designation criteria. (1) Any NASDAQ security 
which on the most recent qualification date meets 
each of the criteria set forth in paragraph (b)(4)(i) 
of this section (“Tier 1 Criteria’) is hereby desig- 
nated as a national market system security, such 
designation to be effective, pursuant to the terms 
of an effective designation plan, not later than the 
thirty-fifth business day following such qualifica- 
tion date. 


(2) Any NASDAQ security not described in para- 
graph (b)(1) of this section which 
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(i) substantially meets the criteria set forth in para- 
graph (b)(4)(ii) or (b)(4)(iii) of this section (“Tier 2 
Criteria’); 


(ii) is a right to purchase a security described in 
paragraph (b)(1) or (b)(2)(i) of this section; or 


(iii) is a warrant to subscribe to a security de- 
scribed in paragraph (b)(1) or (b)(2)(i) of this sec- 
tion and meets the criteria set forth in paragraph 
(b)(4)(iv) of this section (“Warrants’’) 


shall be designation as national market system se- 
curities upon application of the issuer in accord- 
ance with the terms of an effective designation 
plan. 


(4)(i) Tier 1 Criteria. * * * 


(B)There are at least 500,000 shares held by per- 
sons other than directors, or persons owning of 
record or beneficially 10 percent or more of the 
outstanding shares of the security (“publicly held 
shares”). 


* * * * * 


(D) The price per share on each of the five busi- 
ness days preceding the most recent qualification 
date is $10 or more 


(F) At least four dealers act as NASDAQ market 
makers with respect to the security on each of the 
five business days preceding the most recent 
qualification date. 


(ii) Tier 2 criteria—Alternative 1. 


(A) The issuer of the security has net tangible as- 
sets of at least $4,000,000. 


(B) There are at least 400,000 publicly-held 
shares. 


* 
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(D) The price per share on each of the five busi- 
ness days prior to the date of application by the is- 
suer is $5 or more. 


(E) The dollar value of shares traded during the 12 
month period preceding the date of application by 
the issuer is at least $100,000. 


(F) At least four dealers act as NASDAQ market 
makers with respect to the security on each of the 
five business days preceding the date of applica- 
tion by the issuer. 


(G) The issuer of the security has had annual net 
income of at least $400,000 in the most recently 
completed fiscal year or in two of the last three 
most recently completed fiscal years. 


(iii) Tier 2 criteria—Alternative 2. 


(A) The issuer of the security has net tangible as- 
sets of at least $12,000,000. 


(B) There are at least 1,000,000 publicly-held 
shares. 


(C) The market value of publicly held shares is at 
least $10,000,000. 


(D) The dollar values of shares traded during the 
12 months preceding the date of application by is- 
suer is at least $1,000,000. 


(E) At least four dealers act as NASDAQ market 
makers with respect to the security on each of the 
five business days preceding the date of applica- 
tion by the issuer. 


(F) The issuer has a five year operating history. 
(iv) Warrants. 

(A) The Warrants substantially meet the Tier 2 cri- 
teria; provided, however that they shall not be re- 
quired to meet the criteria set forth in paragraphs 


(b)(4)(ii1)(B) or (b)(4) (iii)(B). 


(B) Immediately after the distribution there are at 
least 450,000 Warrants outstanding. 


Instructions. L. The computations required by 
(i)(A), (ii)(A) and (iii)(A) shall be taken from the is- 
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suer’s most recent financial information filed with 
the Commission pursuant to Section 12 or 13 of 
the Act. * * * 4. In the case of American Deposi- 
tary Receipts, the computations required by (i)(A), 
(ii)(A), (ii)(G), (iii)(A) and (iii)(F) shall relate to the 
foreign issuer and not to any depositary or any 
other person deemed to be an issuer for purposes 
of Form S-12 under the Securities Act of 1933 (§ 
239.19). 


* 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18132/October 1, 1981 


DELEGATION OF AUTHORITY TO DIRECTOR 
OF THE DIVISION OF MARKET REGULATION 


ACTION: Final rule amendment. 


SUMMARY: The Commission is amending its 
rules governing delegation of authority with re- 
spect to the Securities Exchange Act of 1934 
(‘‘Act’’) to delegate authority to the Director of the 
Division of Market Regulation to publish notice of 
the filing of plans, and amendments to plans, con- 
cerning the designation of national market system 
securities and to approve such plans and amend- 
ments. 


EFFECTIVE DATE: October 1, 1981. 


FOR FURTHER INFORMATION CONTACT: Mi- 
chael J. Simon, (202) 272-2889, Division of Mar- 
ket Regulation, Securities and Exchange Commis- 
sion, Room 391, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Com- 
mission is amending its rules governing delegation 
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of authority to delegate to the Director of the Divi- 
sion of Market Regulation and other senior staff 
the authority to publish notices of proposed desig- 
nation plans for national market system securities, 
and amendments to such plans, filed under Rule 
11Aa2-1 [17 CFR §11Aa2-1] and to approve 
such plans and amendments. The Commission 
finds, in accordance with the Administrative Pro- 
cedure Act (“APA”) [5 U.S.C. 533(b)(3)(B)] that 
this amendment relates solely to agency organiza- 
tion, procedures, or practice and that notice and 
procedures pursuant to the APA therefore are un- 
necessary and that such amendment shall be 
adopted, effective immediately. 


Accordingly, 17 CFR Chapter Il is amended by 
adding a new paragraph (a)(37) to §200.30-3 to 
read as follows: 


PART 200—ORGANIZATION; CONDUCT AND 
ETHICS; AND INFORMATION AND REQUESTS 


§200.30-3 Delegation of authority to Director of 
Division of Market Regulation. 


* * * 


(37) Pursuant to Rule 11Aa2-1, 17 CFR 
240.11Aa2-1, to publish notice of the 
filing of a designation plan with respect 
to national market system securities, or 
any proposed amendment, thereto, and 
to approve such plan or amendment. 


(Pub. L. 87-592, 76 Stat. 394, 15 U.S.C. 78d-1, 
78d-2). 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18133/October 1, 1981 


NOTICE OF FILING OF PROPOSED DESIGNA- 
TION PLAN FOR NATIONAL MARKET SYSTEM 
SECURITIES 


File No. S7-787. 


On July 4, 1981, pursuant to Rule 11Aa2-1' un- 
der the Securities Exchange Act of 1934 (the 
“Act’) the National Association of Securities Deal- 
ers (“NASD”) filed with the Commission its pro- 
posed “National Market System Securities Desig- 
nation Plan With Respect to NASDAQ Securities” 
(“Designation Plan’). Generally, the Designation 
Plan proposes (i) procedures for the designation 
of national market system securities; (ii) proce- 
dures for determining substantial compliance with 
the “Tier 2” criteria established in the Rule; (iii) 
maintenance criteria for national market system 
securities; (iv) procedures and criteria for termi- 
nating or suspending the designation of securities; 
and (v) procedures for publication for lists of des- 
ignated securities.” 


With respect to its procedures for designating na- 
tional market system securities, the NASD will re- 
view all NASDAQ securities as of each qualifica- 
tion date? to determine if those securities are 
subject to the “Tier 1” criteria contained in para- 
graph (b)(4)(i) of the Rule (“mandatory designa- 
tion criteria’). In addition, an issuer whose securi- 
ties do not meet the mandatory designation 





117 CFR §240.11Aa2-1 (the “Rule”). 


2The Commission today also has published a 
number of proposed changes to the Rule that the 
NASD has petitioned the Commission to adopt. 
Securities Exchange Act Release No. 18131 (Oc- 
tober 1, 1981). The NASD’s Designation Plan, 
however, is based upon the Rule as currently for- 
mulated. In the event the Commission adopts the 
NASD’s proposed rule amendments, any necessa- 
ry corresponding changes to the Designation plan 
would have to be adopted. 


3“‘Qualification date’ is defined in subsection 
(a)(9) of the Rule to mean, initially, the effective 
date of subsection (b) of the Rule, and, thereafter, 
the last business day of each calendar quarter. 
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criteria may apply for voluntary designation by fil- 
ing an application with the NASD which provides 
the financial and corporate data on which the 
NASD can base a determination as to whether that 
issuer's securities meet the “Tier 2” criteria con- 
tained in paragraph (b)(4)(ii) of the Rule (“volun- 
tary designation criteria’). 


A standing committee of the Board of Governors 
of the NASD will decide whether issuers applying 
for voluntary designation have substantially 
complied with the voluntary designation criteria. 
An issuer denied designation by the committee 
may petition that committee to review its decision, 
and, if the denial of designation stands, any ag- 
grieved person may appeal that denial to the 
Board of Governors of the NASD. 


The NASD also has proposed maintenance crite- 
ria which a national market system security must 
substantially meet to retain its designation. Specif- 
ically, those criteria require that the security have 
200,000 publicly-held shares with a market value 
of $2,000,000, and that the issuer either have had 
annual net income of $200,000 the previous fiscal 
year (or in two of the last three fiscal years) or 
have net worth of at least $2,000,000. In addition, 
the security must have at least three authorized 
NASDAQ market makers and the dollar value of 
shares traded within the previous year must have 
been at least $1,000,000. 


With respect to the procedure for terminating or 
suspending the designation of securities, a securi- 
ty which falls below the mandatory designation cri- 
teria will remain designated until it falls below the 
maintenance criteria or until the issuer requests 
termination of designation. Similarly, a security 
voluntarily designated upon application of the is- 
suer will remain designated as long as it meets the 
maintenance criteria or until the issuer requests 
that the designation be terminated. If the NASD 
determines that a security no longer substantially 
complies with the maintenance criteria, the issuer 
will be notified that the termination of designation 
will become effective in 10 business days. An is- 
suer ther would have appeal rights identical to 
those afforded when the NASD initially denies an 
application for designation. 


Finally, the Designation Plan provides that the 
NASD will release additions and deletions to the 
list of designated securities daily, and, periodical- 
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ly, but not less than three times a year, will provide 
a complete list of designated securities. 


Publication of notice of the submission of the Des- 
ignation Plan is expected to be made in the Fed- 
eral Register during the week of October 5, 1981. 
In order to assist the Commission in determining 
whether to approve the Designation Plan, interest- 
ed persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
N.W., Washington, D.C. 20549. Reference should 
be made to File No. S7-787. 


Copies of the submission, all written statements 
with respect to the Designation Plan which are 
filed with the Commission, and all written commu- 
nications relating to the amendment between the 
Commission and any person, other than those 
which may be withheld from the public,* will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 20549. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18134/October 1, 1981 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
1900 Market Street 
Philadelphia, PA 19103 


(SR-Phix—81-10) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


4See 17 CFR §240.24b-2. 
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On July 27, 1981, Philadelphia Stock Exchange, 
Inc. (“Phix’’) filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (‘Act’) and Rule 
19b-4 thereunder, copies of a proposed rule 
change to delete its Rule 235 and to amend its 
Rule 455, both relating to short sales, in order to 
conform its requirements to those of Commission 
Rule 10a—1under the Act. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17990, July 31, 1981) and by publication in the 
Federal Register (46 FR 43536, August 28, 
1981).1 No written comments were received by the 
Commission with respect to the proposed rule 
change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges, and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18135/October 1, 1981 


A notice has been issued giving interested per- 
sons until October 23, 1981 to comment on the 





1The Phix filed an amendment to the proposed 
rule change, notice of which was given in Securi- 
ties Exchange Act Release No. 18059 (August 24, 
1981), 46 FR 43536 (August 28, 1981). 
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application of SAGE LABORATORIES, INC. to 
withdraw its common stock ($1 par value) from 
listing and registration on the Boston Stock Ex- 
change, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18136/October 1, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE PACIFIC STOCK EXCHANGE 
INCORPORATED 


File No. SR-PSE-81-17 


The Pacific Stock Exchange Incorporated (“PSE”) 
submitted on September 10, 1981, a proposed 
rule change under Rule 19b—4 to modify PSE Rule 
lll, Section 9 relating to short sales to conform it to 
Rules 10a—1 and 10a—2 under the Securities Ex- 
change Act of 1934.' In addition, the proposed 
rule change would prohibit registered specialists 
and market makers on the PSE from utilizing the 
equalizing exemption in circumstances where the 
Board of Governors determines that short sales in 
a security for which trades are reported in a con- 
solidated system shall be effected based upon the 
last sale of such security, regular way, on the 
PSE. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 5, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invoted to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 





1The PSE also has withdrawn a previous pro- 
posed rule change (SR-PSE-76-30) relating to 
short sales (Securities Exchange Act Release No. 
12800, September 15, 1976, 41 FR 41487, Sep- 
tember 22, 1976). 
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sion, 500 North Capital Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-PSE-81-17. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18137/October 1, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE BOSTON STOCK EXCHANGE, 
INC. 


File No. SR-BSE-81-8 


The Boston Stock Exchange, Inc. (“BSE”) sub- 
mitted on September 3, 1981, a proposed rule 
change under Rule 19b-4 to amend its rules 
relating to the regulation of BSE specialists and to 
rescind Chapters XIIB, XIIC, XIll and XIV of its 
rules. The proposed rule change sets forth the af- 
firmative and negative obligations of specialists 
and their responsibilities when acting as broker in 
securities in which they are registered, and estab- 
lishes a Specialist Job Description and a Code of 
Acceptable Business Practices for Specialists. 
The proposed rule change attempts to conform to 
the requirements of Rule 11b-1 under the Securi- 
ties Exchange Act of 1934. 
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Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 5, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-BSE-81-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18138/October 1, 1981 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60606 


(SR-CBOE-81-20) 
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NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78s(b)(1) (‘Act’), 
notice is hereby given that on September 21, 
1981, the Chicago Board Options Exchange, In- 
corporated (“CBOE”) filed with the Commission 
copies of a proposed rule change which would 
clarify the obligations of member organizations 
with respect to receipt and delivery of GNMA se- 
curities in transactions resulting from the exercise 
of GNMA put and call options. 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
mission within 21 days from the date of this publi- 
cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-CBOE-81-20. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof in that it is intended merely to clarify the 
responsibilities of member organizations under the 
CBOE’s existing rules. Moreover, since CBOE has 
indicated that it intends to start up trading in 
GNMA options on October 30, 1981, approval of 
the proposed rule change on an accelerated basis 
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will give CBOE, its member organizations and 
public investors the maximum possible time to pre- 
pare for the commencement of trading. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18139/October 1, 1981 


In the Matter of Application of the 
PACIFIC STOCK EXCHANGE, INC. 

For Unlisted Trading Privileges 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE’’) has filed an 
application with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another na- 
tional securities exchange: 


Nabisco Brands, Inc. 
Common Stock, $2 Par Value (File 
No. 7-6025)' 


The Commission finds that approval of the PSE’s 
application for unlisted trading privileges in this se- 





'Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 45841 (Sep- 
tember 15, 1981). The Commission has received 
no comments with respect to this application. 
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curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the PSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the PSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the PSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Pacific Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18140/October 1, 1981 


In the Matter of Application of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
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SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (‘‘Phix’) has 
filed an application with the Commission pursuant 
to Section 12(f)(1)(B) of the Securities Exchange 
Act of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


Ensource, Inc. 
Common Stock, $.01 Par Value (File 
No. 7-6034)! 


The Commission finds that approval of the Phix’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the Phix is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3—11]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the Phix are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the Phix application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 45847 (Sep- 
tember 15, 1981). The Commission has received 
no comments with respect to this application. 
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ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18141/October 1, 1981 


In the Matter of Applications of the 
MIDWEST STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (‘MSE’) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Inter-Regional Financial Group 
Common Stock, $.25 par Value (File 
No. 7-6035) 


Manor Care Incorporated 
Common Stock, $.10 Par Value (File 
No. 7-6036) 





' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 45846 (Sep- 
tember 15, 1981). The Commission has received 
no comments with respect to these applications. 
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Pan American Banks Incorporated 
Common Stock, $1 Par Value (File 
No. 7-6037) 


Sun Banks of Florida Incorporated 
Common Stock, $2.50 Par Value (File 
No. 7-6038) 


Sundance Oil Company 
Common Stock, $.10 Par Value (File 
No. 7-6039) 


Wang Laboratories Incorporated 
Common Stock, Class B, $.50 Par 
Value (File No. 7-6040) 


Warner Communications Incorporated 
Stock Purchase Warrants (File No. 
7-6041) 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the MSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the MSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
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for unlisted trading privileges on the Midwest 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18142/October 1, 1981 


In the Matter of Applications of the 
CINCINNATI STOCK EXCHANGE 

For Unlisted Trading Privileges 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Cincinnati Stock Exchange (“CSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Nabisco Brands, Inc. 
Common Stock, $2 Par Value (File 
No. 7-6031) 


Panhandle Eastern Corp. 
Common Stock, $1 Par Value (File 
No. 7-6032) 


The Commission finds that approval of the CSE’s 
applications for unlisted trading privileges in these 








' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 43533 (Au- 
gust 28, 1981). The Commission has received no 
comments with respect to these applications. 
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securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the CSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the CSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the CSE applications will provide 
increased opportunities for competion among bro- 
kers and dealers and among exchange markets 
consistent with the purposes of the Act and the ob- 
jectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Cincinnati 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22204/September 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6350/September 24, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22205/September 25, 1981 


In the Matter of 


YANKEE ATOMIC ELECTRIC COMPANY 
Framingham, Massachusetts 


(70-6620) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF PROMISSORY NOTES TO BANKS 


Yankee Atomic Electric Company (“Yankee Atom- 
ic’), an electric utility subsidiary of New England 
Electric System and Northeast Utilities, registered 
holding companies, has filed a declaration with 
this Commission pursuant to Sections 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(“Act”). 


In accordance with a credit agreement with The 
Bank of Nova Scotia (“BNS’”) and The Bank of 
Nova Scotia International (Curacao) N.V. (“BNS 
International’), Yankee Atomic proposes to issue 
and sell to said banks a note or notes maturing on 
June 30, 1990, not in excess of an aggregate of 
$10 million prior to January 1, 1982. Thereafter, 
the maximum line of credit will increase to an ag- 
gregate of $15 million, and Yankee Atomic pro- 
poses to issue and sell up to an additional $5 mil- 
lion of notes also maturing on June 30, 1990. With 
respect to notes to BNS, prior to June 30, 1984, 
the interest rate per annum will be % of 1% above 
BNS’s base rate and, thereafter, will equal 1-%% 
above BNS’ base rate. With respect to the BNS In- 
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ternational notes, until June 30, 1984, the interest 
rate per annum will be 1% above the rate at which 
United States dollars are offered to BNS Interna- 
tional for the requested interest period in the 
London interbank deposit market (“LIBO Rate”). 
After June 30, 1984, this interest rate will be 1-34% 
above the LIBO Rate. 


Yankee Atomic projects that its cash needs in con- 
nection with the acquisition of nuclear fuel and the 
installation in its Rowe plant of capital improve- 
ments and additions including those necessary to 
meet requirements of the Nuclear Regulatory 
Commission will amount to $19 million in 1981 and 
$30 million in 1982. The proceeds from this pro- 
posed financing will be applied by Yankee Atomic 
to the payment of short-term borrowings incurred 
for, or to the cost of, or to the reimbursement of 
the treasury for, capitalizable additions and im- 
provements to the plant and property of Yankee 
Atomic, and any other capitalizable expenditure of 
Yankee Atomic. 


The Massachusetts Department of Public Utilities 
has authorized the issuance and sale of the notes. 
No other state commission and no federal com- 
mission, other than this Commission, has jurisdic- 
tion over the proposed transactions. The fees and 
expenses to be incurred in connection with the 
proposed transactions are estimated at $39,100. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22106), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it here by is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SEC DOCKET/1029 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22206/September 25, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
180 East Broad Street 
Columbus, Ohio 43215 


(70-6645) 


NOTICE OF PROPOSED INDEMNIFICATION BY 
HOLDING COMPANY IN CONNECTION WITH 
SUBSIDIARIES’ SURETY BONDS 


American Electric Power Company, Inc. (“AEP”), 
a registered holding company, has filed a declara- 
tion with this Commission pursuant to Section 
12(b) of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rule 45 promulgated thereunder. 


AEP proposes to enter into an agreement or 
agreements of indemnity with one or more surety 
bonding companies providing for indemnification 
by AEP of liabilities incurred by any such surety 
bonding company or companies in connection with 
the issuance of surface mining reclamation surety 
bonds, self-insurance workmen's compensation 
surety bonds, and self-insurance pneumoconiosis 
(black lung) disability bonds that are required by 
certain AEP system companies operating in 
Virginia, West Virginia, Ohio, and Utah. The maxi- 
mum amount of indemnity from AEP at any one 
time outstanding with respect to each type of 
bonds will not exceed $45,000,000, $39,000,000, 
and $5,000,000, respectively. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by October 26, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
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After said date, the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22207/September 28, 1981 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
Parsippany, New Jersey 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 
Morristown, New Jersey 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


(70-6311) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF SHORT-TERM NOTES AND FIRST MORT- 
GAGE BONDS TO BANKS BY SYSTEM 
COMPANIES AND GUARANTY BY HOLDING 
COMPANY 


General Public Utilities Corporation (“GPU”), a 
registered holding company, and its electric utility 
subsidiaries, Jersey Central Power and Light 
Company (“JCP&L’), Metropolitan Edison Com- 
pany (“Met-Ed”), and Pennsylvania Electric Com- 
pany (“Penelec’’), have filed with this Commission 
further post-effective amendments to their 
application-declaration in this proceeding pursuant 
to Sections 6(a), 6(b), 7 and 12(b) of the Public 
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Utility Holding Company Act of 1935 (‘Act’) and 
Rule 45 thereunder. 


By orders dated June 19, 1979, October 30, 1979, 
August 18, 1980, October 21, 1980, and July 8, 
1981 (HCAR Nos. 21107, 21276, 21681, 21751, 
22125), this Commission, among other things, au- 
thorized GPU, JCP&L, Met-Ed, and Penelec to is- 
sue, sell, and renew their respective promissory 
notes having a maturity of not more than six 
months from the date of issue from time to time 
through October 1, 1981, pursuant to a revolving 
credit agreement, as amended and supplemented 
(“Credit Agreement’) with a group of commercial 
banks (“Banks”). 


Concurrently, the $39 million balance of a term 
bank loan of GPU was adjusted so that its terms 
were substantially assimilated to those of the 
Credit Agreement. Met-Ed issued $40 million of its 
first mortgage bonds which were pledged as part 
of the security under the Credit Agreement. In Jan- 
uary 1980, it issued an additional $13 million of 
short-term first mortgage bonds, maturing October 
1, 1981 in lieu of an equal amount of Credit Agree- 
ment notes. 


The GPU companies have negotiated an exten- 
sion from October 1, 1981 to December 31, 1982 
of these liabilities. At July 31, 1981, the balances 
outstanding were: 


GPU Term loan 

GPU Credit Agreement 
Total GPU 

JCP&L 

Met-Ed 

Penelec 


$ 39,000,000 
42,000, 00C 
$ 81,006,000 
53,000,000 
44,000,000* 





$178, 000,000 


Total 





*Including $13 million of short-term first mortgage 
bonds. All future references to loan limits and 
amounts include these bonds. 


The proposed new credit agreement is based on 
commitments of 44 participating banks aggregat- 
ing $200 million, of which the final $50 million is 
conditioned on further agreement by banks repre- 
senting 85% of the amount committed. It permits 
short-term borrowings from other lenders not to 
exceed $15 million in total at any time. The $39 
million GPU term loan is the subject of a separate 
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agreement so the total commitments are $189 mil- 
lion plus $50 million. 


Independent credit limits are imposed on each of 
the four borrowing companies, which will be the ef- 
fective limits provided that the aggregate bor- 
rowing at any time does not exceed the over all 
commitments. The initial credit agreement limit on 
GPU corporate is $43 million, plus the separate 
$39 million, a total of $82 million, but the agree- 
ments require that GPU's debts be paid off in 
1982. 


The borrowing of each operating company is limit- 
ed to its borrowing base, which consists of $60 
million for JCP&L and $50 million for Penelec, plus 
for each company its deferred energy amount from 
time to time, but not more than $125 million for 
JCP&L and $75 million for Penelec. Met-Ed’s bor- 
rowing base through April 1982 is, subject to a de- 
duction of $10 million, the sum of (1) its deferred 
energy amount, (2) 80% of its pledged accounts 
receivable, (3) 50% of the mine cost of its coal in- 
ventory, but not more than $5 million and (4) the 
value as determined by the Banks’ agent, of its 
uranium inventory. If the banks, by an 85% vote as 
of January 15, 1982 determine that Met-Ed’s rates 
are not sufficient to support its loan base, they 
may reduce the loan base from time to time to 
amounts which they determine are supported. Met 
Ed’s debt is also required to be paid in the last 
nine months of 1982 by reducing its borrowing 
base by one-ninth each month from eight-ninths in 
May to zero at the end of December. 


Advances are to be made in multiples of $1 million 
on promissory notes of not more than 3 months 
maturity, except that the $13 million of short-term 
Met-Ed bonds will be refunded by new bonds. Ma- 
turing notes may be refunded with new notes with- 
in the borrowing limits. All borrowings will mature 
on or before December 31, 1982. They are subject 
to acceleration by the Banks upon specified con- 
tingencies, including the occurrence of material 
adverse change in revenues or income. Notes and 
bonds may be prepaid on 3 days notice, without 
penalty, in multiples of $1 million. 


The loans will bear interest at 107% of the higher 
of (i) Citibank’s base rate as in effect from time to 
time or (ii) ¥2 of 1% above the three-week moving 
average of offering rates of three-month certifi- 
cates of deposit of major banks. In addition, a 
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committment fee of 2 of 1% per annum on the to- 
tal committment, whether or not used, and an 
agent's fee of $250,000 per annum is charged. 
Using a base rate of 19-%2%, the effective cost of 
borrowing would be 21.49%. 


GPU proposes to guarantee unconditionally the 
notes, the $13 million aggregate principal amount 
of Met-Ed’s first mortgage bonds to be issued to 
the Banks and the other obligations of JCP&L, 
Met-Ed, and Penelec under the new Credit Agree- 
ment. As security for such unconditional guaranty, 
GPU proposes to pledge to the Banks all of the 
common stock of JCP&L, Met-Ed, Penelec, and 
GPU Service Corporation. The pledge will also se- 
cure GPU's direct borrowings under the new Cred- 
ii Agreement, the $39 million loan and a guaranty 
of an obligation of the subsidiary service company. 
(HCAR No. 20276, November 29, 1977). 


Met-Ed proposes to secure the new notes, new 
bonds and its other obligations under the new 
Credit Agreement, by security interests in uranium 
yellowcake and the related contract between Met- 
Ed and Kerr-McGee providing for the conversion 
and delivery thereof, Met-Ed’s customer accounts 
receivable from the sale of electricity, certain of its 
coal inventories and $40 million of Met Ed first 
mortgage bonds, to be issued to refund the same 
amount of bonds issued and pledged under the 
present credit agreeement. JCP&L proposes to 
secure its new notes and other obligations under 
the new Credit Agreement by a security interest in 
uranium yellowcake and the related contract be- 
tween JCP&L and Kerr-McGee providing for the 


GPU 


S$ 503,739 
1,365,619 


. SS 
$ increase pay h Be 


The equity investment in the subsidiaries support- 
ed their sale of bonds and preferred stock ap- 
proved by this Commission and the respective 


Consolidated 





January 1, 1969 
December 31, 1978 
% Increase 


$1,533,240 
4,121,325 
268.8% 


$ 606,133* 
1,719,379 


conversion and delivery thereof. All of the guaran- 
tees and pledges are extensions of security grant- 
ed under the present credit agreement. 


GPU's present corporate debt originated in 1969, 
when its subsidiaries were engaged in a major 
program of construction, aggregating $900 million 
for 1969-1971, which required common equity in- 
vestments substantially exceeding the amount 
GPU could raise by its regular common stock 
sales. GPU was authorized (HCAR No. 16540, 
November 28, 1969) to sell $50 million of 5 year 
debentures and incur up to $100 million of short- 
term debt in order to increase the common equity 
of its subsidiaries. An additional $58 million of de- 
bentures were sold the following year (HCAR No. 
16892, November 4, 1970). They were refunded in 
1977 by a $50 million installment bank loan, of 
which $39 million remained outstanding at March 
31, 1979. 


Appendix A annexed summarizes GPU’s corpo- 
rate financing and its equity investments in its sub- 
sidiaries for the ten years 1969-1978. During the 
period GPU raised about $583 million from sale of 
its common stock, net of $6 million of sales ex- 
pense, and reinvested about $214 million of its 
dividend income, excluding $65 million of accumu- 
lated undistributed subsidiary earnings. Its invest- 
ment during this ten year period in its three 
operating subsidiaries totaled $776 million. 


The increase in the common equity, including re- 
tained earnings, of each of the four companies in 
the ten year period was: 


- 000 omitted - 


JCP&L Penelec Met Eé 





anna 


$227,314* 
649, 360 


ci | 
QO 1% 


«Ue 


$204,778 $118,689 


378,401 


310.8% 


421,552 


205.9% 





state commissions, and net utility plant increased 
as follows: 
JCP&L 


Penelec Met Ed 





$ 585,770 $ 340,844 
1,249,640 1,133,581 





283.7% 213.3% 332.6% 


* Includes New Jersey Power & Light Company, merged in 1973. 
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In the first two months of 1979 GPU invested an 
additional $29.5 million in JCP&L. GPU borrowed 
$15.9 million in this period, which loans were in- 
cluded in the Credit Agreement borrowings. 


Massive power purchases by the GPU system 
have stemmed principally from the shutting down 
of the undamaged TMI No. 1 generating plant, and 
from a prolonged shutdown in 1980 of the Oyster 
Creek generating plant. Borrowings under the 
Credit Agreement have been largely directed to 
financing such purchases and deferred energy 
balances reflecting delay in recovery of their costs 
and other fuel price increases. Interest costs on 


Credit term 


Asreement 


December 1981 
March to July 198z 
at $7 million @ month 
August to October 1982 
at $5 million a month 
November 1982 
December 31, 1982 


$ 1,050,000 
1&,500,000 
7,800,000 


16,500,000 
5,150,000 


these borrowings and disallowance of depreciation 
and return on the TMI No. 1 plant have reduced 
the net income of the operating subsidiaries and of 
GPU as the sole common stockholder. 


The new Credit Agreement does not provide the 
kind of financing needed for longer range require- 
ments of the system. The new Credit Agreement 
was negotiated on the basis of the forecast re- 
quirements of the participating companies through 
1982, and the loan limits are designed to permit 
the operating subsidiaries to obtain funds to meet 
their fluctuating needs during this period. The 
scheduled amortization of the loans to GPU is: 


Loan 


950,000 


$ 2,000,000 
16,500,000 35,000,000 
7,200,000 


9,500,000 
4,850,000 


15,000,000 
20,000,000 
10,000,000 





Total 


GPU has paid no dividends on its common stock 
since 1979 and will not pay dividends during the 
period of the new Credit Agreement. JCP&L and 


$ 43,000,000 


$39,000,000 $82,000,000 


Met Ed have paid no dividend to GPU since the 
first quarter of 1979. GPU's corporate cash flow 
for 1980 and the first half of 1981 is as follows: 


-009 omitted- 


Penelec dividend 
Corporate expenses 
Interest—net* 
Payment on Credit 
Agreement 
Internal sources* 


*Internal sources reflect changes in net current 
assets. Interest on capital supplied the service 
company is netted against interest expense on the 
bank debt. 


The scheduled amortization of the loans to GPU, 
and of its interest and other corporate expenses 
during the period, depends on the receipt of com- 
mon dividends from JCP&L and Penelec. No divi- 
dends are expected from Met Ed. 
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$ 28,000 


$ (1,266) $ 


6 months ended 


1980 6/30/81 





$ 13,000 
(1,746) 
(7,619) 


(3,124) 
(13,142) 


(13,000) (4,000) 


365) 


Modifications of both generating plans have been 
completed. The Oyster Creek plant returned to 
service in 1980 and the TMI No. 1 plant is ex- 
pected to return to service by the end of the year. 
These changes will necessarily eliminate the sys- 
tem’s extraordinary dependence on purchased 
power. The restoration of TMI No. 1 to service and 
to the rate base will have a direct effect on the 
alllowable return on the common stock held by 
GPU, as will the reductions in short-term interest 
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expense due to amortization of the massive 
borrowings. On the record in this preceding the as- 
sumptions and forecasts for 1982 are acceptable 
in terms of the standards of Sections 6 and 7. 


The Board of Public Utilities of the State of New 
Jersey has authorized the proposed issuance and 
sale of new notes by JCP&L and the renewal of 
the pledge to the banks by JCP&L of the related 
collateral. The Pennsylvania Public Utility Com- 
mission has authorized the issuance of new notes 
by Penelec and Met-Ed, the new Met-Ed bonds 
and the new Met-Ed pledged bonds, and the re- 
newal of Met-Ed’s pledge to the banks of the relat- 
ed collateral. No other state or federal commis- 
sion, other than this Commission, has jurisdiction 
over the proposed transactions. The fees and ex- 
penses to be incurred in connection with the pro- 
posed transactions are estimated at $225,000. 


Due notice of the filing of the post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22172), 
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and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as now amended, be, and 
it hereby is, granted and permitted to become ef- 
fective forthwith subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22208/September 29, 1981 


In the Matter of 


MIDDLE SOUTH UTILITIES 
225 Baronne Street 
New Orleans, Louisiana 


(70-6640) 


NOTICE OF PROPOSAL TO ISSUE AND SELL 
COMMON STOCK 


Middle South Utilities (“Middle South’), a regis- 
tered holding company, has filed a declaration 
with this Commission pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rule 50 thereunder. Middle 
South proposes to issue and sell, subject to com- 
petitive bidding, not more than 10,000,000 author- 
ized but unissued shares of its common stock, $5 
par value (‘Additional Common Stock’), to under- 
writers or investment bankers who will agree 
promptly to make a public offering thereof. Middle 
South believes that the sale of the Additional Com- 
mon Stock may require the assistance of under- 
writers if market conditions at the time of the offer- 
ing of the securities are unfavorable. Accordingly, 
Middle South may amend this declaration to seek 
an exemption from the competitive bidding re- 
quirements of Rule 50. Middle South will reserve 
the right to reduce the number of shares which 
shall constitute the Additional Common Stock to 
less than 10,000,000 shares. The net proceeds, 
estimated at $120,000,000, to be derived from the 
sale of the Additional Common Stock will be ap- 
plied toward the reduction of the then outstanding 
bank loans and for other corporate purposes. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by October 20, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
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are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the declaration, as filed or as it 
ray be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22209/September 29, 1981 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
New York, New York 


(70-6632) 


ORDER AUTHORIZING ISSUANCE OF SHORT- 
TERM NOTES TO BANKS AND COMMERCIAL 
PAPER TO DEALER 


Allegheny Power System, Inc. (“Allegheny”), a 
registered holding company, has filed an applica- 
tion with this Commission pursuant to Section 6(b) 
of the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 50 promulgated thereunder. 


Allegheny proposes to issue, reissue, sell and re- 
new from time to time through March 31, 1983 
short-term notes to banks and commercial paper 
to a dealer in a maximum aggregate principal 
amount outstanding at any one time of 
$225,000,000, including any notes to banks or 
commercial paper as may still be outstanding pur- 
suant to the Commission's order of March 31, 
1980 (HCAR No. 21504). Such notes and com- 
mercial paper will be issued and renewed from 
time to time prior to March 31, 1983 provided that 
no such notes or commercial paper shall mature 
after September 30, 1983. As of September 30, 
1981, it is expected that Allegheny will have 
$40,000,000 of short-term debt outstanding if the 
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Bath County transactions proposed in File No. 
70-6613 are authorized by the Commission and 
consummated. No short-term debt is expected to 
be outstanding if those transactions have not been 
consummated. 


Each note payable to a bank will be dated as of 
the date of the borrowing which it evidences, will 
mature not more than 270 days after the date of 
issuance or renewal thereof, will bear interest at 
the prime or equivalent interest rate in effect at the 
time of issuance, or in effect from time to time, at 


Citibank, N.k., New York, New York 

Tne Chemical Bank, New York, New York 

Mellon Bank, N.A., Pittsburgh, Pennsylvania 
Pittsburgh National Bank, Pittsburgh, Pennsylvania 
Manufacturers Hanover Trust Co., New York, New York 
Irving Trust, New York, New York 

Chase Manhattan Bank, N.A., New York, New York 


The maximum amount of such borrowings on be- 
half of Allegheny at any one time outstanding will 
not, when taken together with any commercial pa- 
per then outstanding, be in excess of 
$225,000,000. 


Allegheny and its subsidiaries have established 
lines of credit with various banks for short-term 
borrowings. Balances are maintained to meet reg- 
ular operating requirements at all of these banks 
as well as, when necessary, in connection with 
these lines of credit. Compensating cash balance 
requirements are generally either on the basis of a 
percentage of the line of credit extended by such 
bank, or a higher percentage of notes outstanding, 
whichever is greater, or a percentage of the line of 
credit plus a percentage of notes outstanding, in 
every case on an average annual basis. If such 
balances were maintained by Allegheny solely to 
fulfill compensating balance requirements for 
borrowings to be made by Allegheny the effective 
interest cost to Allegheny of issuing and selling the 
notes would not be more than 25% on the basis of 
a prime commercial credit rate of 20%. 


Certain of the banks listed above have offered to 
substitute fees for, or to be used in conjunction 
with, lower compensating balances. The fee ar- 
rangements vary and would not be utilized unless 
the effective cost thereof is less than the compen- 
sating balance arrangement in effect at the bank 
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the bank at which the borrowing is made and will 
be prepayable at any time without premium or 
penalty. The name or names of the banks from 
which such borrowings are proposed to be ef- 
fected (maximum $240 million for all companies in 
the Allegheny Power System outstanding at any 
one time) and the maximum aggregate principal 
amount of loans which may be outstanding to any 
one or more of the companies in the Allegheny 
Power System, including Allegheny, from each 
bank at any one time are as follows: 


$ 40,000,000 
30,000,000 
70,000,000 
17,500,000 
75,000,000 

5,000,000 
2,500,000 
$240,000,000 





at that time. The proposed fee arrangements pro- 
duce an effective interest cost of issuing and sell- 
ing the notes of not more than 23.9% on the basis 
of a prime commercial rate of 20-pc rather than 
the 25% effective cost resulting from meeting 
compensating balance requirements set forth 
above. 


The commercial paper will be in the form of prom- 
issory notes in denominations of not less than 
$50,000,000 nor more than $5,000,000 and will be 
of varying maturities, with no maturity more than 
270 days after the date of issue; none will be 
prepayable prior to maturity. Allegheny has desig- 
nated A.G. Becker & Co., Incorporated as its com- 
mercial paper dealer. The commercial paper notes 
will be sold directly to the dealer, at a discount, not 
in excess of the discount rate per annum prevail- 
ing at the time of issuance for commercial paper of 
comparable quality and of the particular maturity 
sold by issuers to dealers in commercial paper. 
The dealer may reoffer the commercial paper at a 
discount rate of % of 1% per annum less than the 
discount rate to Allegheny. Allegheny may issue 
commercial paper notes if (1) the interest cost 
thereof is equal to or less than the effective cost at 
which Allegheny could borrow the same amount 
from the above banks at that time or (2) Allegheny 
cannot at that time borrow the same amount for 
the same period of time from the above banks. 
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The dealer will reoffer the commercial paper notes 
to not more than 200 of its customers, identified 
and designated in a non-public list prepared in ad- 
vance. No sale of commercial paper of Allegheny 
will be made to any customer unless that customer 
has received up to date reports as to Allegheny’s 
credit position. No additions will be made which 
would increase the customer list which will include 
commercial banks, insurance companies, corpo- 
rate pension funds, investment trusts, foundations, 
colleges and universities, financial companies and 
nonfinancial corporations which invest funds in 
commercial paper. It is expected that the commer- 
cial paper notes will be held by the dealer’s cus- 
tomers to maturity, but if the customers wish to 
resell prior to maturity, the dealer, pursuant to a 
verbal repurchase agreement, will repurchase the 
notes and reoffer them to others on said list. 


Investments 
Monogahela Power Company 


The Potomac Edison Company 
West Penn Power Company 


* Includes $85 million to be used 


Allegheny Generating Company 


*Includes $85 million to be used to acquire com- 
mon equity of Allegheny Generating Company 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. The fees and expenses incurred or 
to be incurred in connection with the proposed 
transactions are estimated at approximately 
$10,400, including standard rating fees aggregat- 
ing approximately $10,000. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22187), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
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Allegheny requests an exception from the compet- 
itive bidding requirements of Rule 50 pursuant to 
subparagraph (a)(5) thereof since it is not practi- 
cable to invite competitive bids for commercial pa- 
per and current rates for commercial paper for 
prime borrowers such as Allegheny are published 
daily in financial publications. 


Allegheny will use the proceeds of the proposed 
short-term borrowings to operate its business as a 
utility holding company, to make advances to 
Allegheny Pittsburgh Coal Company and Alle- 
gheny Generating Company, and to purchase 
common stock in its electric utility subsidiaries and 
Allegheny Generating Company. The following ta- 
ble sets forth the projected investments by 
Allegheny in its subsidiaries through 1983 (in mil- 
lions): 


Total* 

$40.5 
76.5 
88.0 


to acquire common equity cé 


standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, be and it hereby is, granted forthwith 
subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22210/September 29, 1981 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 
Shreveport, Louisiana 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


CENTRAL AND SOUTH WEST SERVICES, INC. 
Dallas, Texas 


TRANSOK PIPE LINE COMPANY 
Tulsa, Oklahoma 


(70-6515) 


ORDER AUTHORIZING PARTICIPATION BY 
PIPELINE SUBSIDIARY IN SYSTEM MONEY 
POOL AND BORROWING FROM MONEY POOL 


Central and South West Corporation (“CSW”), a 
registered holding company, and six of its subsidi- 
ary companies, Central Power and Light Company 
(“CPL”), Southwestern Electric Power Company 
(“SWEPCO’), West Texas Utilities Company 
(“WTU”), Public Service Company of Oklahoma 
(“PSO”), Central and South West Services, Inc., 
(‘‘CSWS’’) and Transok Pipe Line Company 
(“Transok”’), a pipeline subsidiary of PSO, have 
filed with this Commission post-effective amend- 
ments to their application-declaration previously 
filed and amended pursuant to Sections 6, 7, 9(a), 
10, 12(b) and 12(f) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rules 43, 45, 
50(a)(2) and 50(A)(5) promulgated thereunder. 


By prior order dated December 31, 1980 (HCAR 
No. 21868), the applicant-declarants, except 
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Transok, were authorized through June 30, 1982 
to make short-term borrowings not to exceed 
$300,000,000 in aggregate principal amount 
through the CSW System money pool, commercial 
paper sales and bank borrowings. 


By post-effective amendment, Transok seeks au- 
thorization to participate in the CSW System mon- 
ey pool and to borrow up to $15,000,000 through 
June 30, 1982, from the money pool. Such trans- 
actions would be under the same terms as de- 
scribed for the other applicant-declarants in the 
Commission’s prior order of December 31, 1980 
(HCAR No. 21868). 


By supplemental order dated December 31, 1980 
(HCAR No. 21870), Transok was authorized to is- 
sue and sell-short-term notes maturing no later 
than December 31, 1981, to PSO up to an aggre- 
gate outstanding principal amount of $10,000,000. 
Upon authorization of Transok’s proposed money 
pool and bank borrowings, Transok requests can- 
cellation of the authorization to issue such notes to 
PSO. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $1,000. No state commission and no federal 
commission, other than this Commission, has ju- 
risdiction over the proposed transactions. 


Due notice of the filing of said post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22181), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, 
granted and permitted to become effective forth- 
with, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22211/September 30, 1981 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
Parsipany, New Jersey 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 
Morristown, New Jersey 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


(70-5920, 70-6099, 70-6098, 70-6283 and 
70- 5987) 


The applications pending as to short-term debt au- 
thorization of General Public Utilities (Docket 
Numbers 70-5920 and 70-6099) and its subsidi- 
aries, Jersey Central Power & Light Company 
(Docket Number 70-6098), Metropolitan Edison 
Company (Docket Number 70-6283) and Pennsyl- 
vania Electric Company (Docket Number 
70-5987), are hereby consolidated. The borrow- 
ings were fully discussed in the order of Septem- 
ber 28, 1981 (HCAR No. 22207), Docket Number 
70-6311. 


Due notice of the filing of the post-effective 
amendments to the applications have been given 
in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR Nos. 22177, 21681, 22184, 
22185 and 22183), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied: 
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IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
applications-declarations, as amended, be, and 
they hereby are, granted and permitted to become 
effective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22212/September 30, 1981 


In the Matter of 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


(70-6605) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


West Texas Utilities Company (‘West Texas’), an 
electric utility subsidiary of Central and South 
West Corporation, a registered holding company, 
has filed a declaration with this Commission pur- 
suant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 50 
thereunder. 


West Texas proposes to issue and sell up to 
$25,000,000 principal amount of its first mortgage 
bonds. The terms will be determined by competi- 
tive bidding. The bonds will be issued under West 
Texas’ Mortgage dated August 1, 1943, as 
amended and as to be further amended. The pro- 
ceeds will be used to repay short-term borrowings 
incurred or expected to be incurred to finance con- 
struction expenditures. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
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transaction. The fees and expenses to be incurred 
in connection with the transaction are estimated at 
$90,000. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22061), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 
and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22213/September 30, 1981 


In the Matter of 

NEW ENGLAND ELECTRIC SYSTEM 
NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 


(70-6509) 


ORDER AUTHORIZING HOLDING COMPANY TO 
MAKE CAPITAL CONTRIBUTIONS TO SUBSIDI- 
ARY 


New England Electric System (“NEES”), a regis- 
tered holding company, and New England Power 
Company (“NEPCO”), a public utility subsidiary of 
NEES, have filed an application-declaration and 
amendments thereto with this Commission pursu- 
ant to Sections 6(a), 7, 9 and 12 of the Public Utili- 
ty Holding Company Act of 1935 (‘‘Act’’), and 
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Rules 42, 45 and 50 thereunder. NEPCO pro- 
poses to issue and sell preferred stock having a 
maximum aggregate par value of $50,000,000 and 
general and refunding mortgage bonds in a maxi- 
mum aggregate principal amount of $100,000,000. 
Both the preferred stock and bonds will be issued 
at competitive bidding in one or more series during 
the 1981 calendar year. In addition, NEES pro- 
poses to make up to $20,000,000 of capital contri- 
butions to NEPCO on or about September 30, 
1981. 


NEPCO currently has outstanding two classes of 
cumulative preferred stock, one class having a par 
value of $100 per share and the other a par value 
of $25 per share. The preferred stock, of whichev- 
er class is issued, will be sold at between 100% 
and 102.75% of par. The price and dividend rate, 
which will be a multiple of .04%, will be determined 
by competitive bidding. 


The general and refunding bonds will be issued 
under NEPCO’s General and Refunding Mortgage 
Indenture and Deed of Trust dated January 1, 
1977 as supplemented and as to be further sup- 
plemented by supplemental indentures. There will 
be a provision for sinking funds of 1% per annum 
on the largest principal amount of each new series 
outstanding at any time. The general and re- 
funding bonds of each series will be secured by a 
like amount of first mortgage bonds issued under 
NEPCO’s Indenture of Trust and First Mortgage 
dated November 15, 1936, as supplemented, and 
will bear interest at the same rate and have the 
same maturity as the contemporaneously issued 
series of general and refunding bonds. Neither the 
principal of, premium or interest on the first mort- 
gage bonds will be payable unless a default oc- 
curs under the General and Refunding Indenture 
or the First Mortgage Indenture. 


It is stated that, if it appears financial conditions so 
require, NEPCO may request by amendment that 
it be granted in exception from the competitive bid- 
ding requirements of Rule 50 in connection with 
any series of preferred stock or general and re- 
funding mortgage bonds for the purpose of 
negotiating with a group of underwriters for the 
sale of such securities. 


The fees and expenses expected to be incurred in 
connection with the proposed capital contribution 
are estimated to be less than $150. No state com- 
mission and no federal commission, other than 
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this Commission, has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said amended 
application-declaration has been given in the man- 
ner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 22172), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied with respect to the 
making of a capital contribution by NEES to 
NEPCO of up to $20,000,000 on or about Septem- 
ber 30, 1981. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, be, and it hereby is, 
granted and permitted to become effective forth- 
with, except with respect to the matters over which 
jurisdiction is herein reserved, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


IT IS FURTHER ORDERED, that jurisdiction be, 
and it hereby, reserved over the proposed issu- 
ance and sale of preferred stock having a maxi- 
mum aggregate par value of $50,000,000 and of 
general and refunding mortgage bonds in a maxi- 
mum aggregate principal amount of $100,000,000 
pending completion of the record. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22214/September 30, 1981 

In the Matter of 

CENTRAL AND SOUTH WEST CORPORATION 

2700 One Main Place 

Dallas, Texas 75250 


(70-6587) 
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SUPPLEMENTAL ORDER EXTENDING AU- 
THORIZATION TO ISSUE AND SELL COMMON 
STOCK 


Central and South West Corporation (“CSW”), a 
registered holding company, has filed a declara- 
tion and an amendment thereto with this Commis- 
sion under Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 50 
thereunder. 


By order dated May 6, 1981 (HCAR No. 22040) 
CSW was authorized to issue and sell by Septem- 
ber 30, 1981 up to 6,000,000 shares of authorized 
but unissued common stock, par value $3.50 per 
share. 


By post-effective amendment CSW seeks authori- 
zation to issue and sell the common stock at any 
time prior to December 31, 1981. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22215/October 1, 1981 

In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6604) 
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SUPPLEMENTAL ORDER RELEASING JURIS- 
DICTION OVER FEES AND EXPENSES 


Arkansas Power & Light Company (‘Arkansas’), a 
public-utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed with 
this Commission a post-effective amendment to 
the application-declaration in this proceeding pur- 
suant to the Public Utility Holding Company Act of 
1935 (“Act”). 


By order in this proceeding dated August 7, 1981 
(HCAR No. 22156), Arkansas was authorized to 
create a new subsidiary to own and finance the 
construction of coal-handling facilities at the site of 
the Independence Electric Station. Jurisdiction 
was reserved with respect to the fees, commis- 
sions, and expenses to be incurred in connection 
with the proposed transaction. The record has now 
been completed in this regard. 


It appearing to the Commission that the fees, com- 
missions, and expenses are for necessary serv- 
ices and are reasonable, and that the jurisdiction 
heretofore reserved with respect thereto should be 
released: 


IT IS ORDERED that the jurisdiction heretofore re- 
served with respect to fees, commissions, and ex- 
penses in this proceeding be, and it hereby is, re- 
leased. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22216/October 1, 1981 
In the Matter of 


NATIONAL FUEL GAS CORPORATION 
Oil City, Pennsylvania 


PENN-YORK ENERGY CORPORATION 
Buffalo, New York 


NATIONAL FUEL GAS DISTRIBUTION 
CORPORATION 
Buffalo, New York 


NATIONAL FUEL GAS COMPANY 
New York, New York 


(70-6536) 


ORDER AUTHORIZING INCREASE IN SHORT- 
TERM UNSECURED DEBT AND GAS !NVENTO- 
RY BORROWINGS; INCREASE IN AUTHORIZED 
BORROWINGS BY ONE SUBSIDIARY FROM 
MONEY POOL 


National Fuel Gas Company (‘National’), a regis- 
tered holding company, and three of its subsidiary 
companies, National Fuel Gas Distribution Corpo- 
ration (“Distribution”), National Fuel Gas Supply 
Corporation (“Supply”) and Penn-York Energy 
Corporation (‘‘Penn-York’’) (collectively “System’’) 
have filed post-effective amendments to their 
application-declaration previously filed and 
amended pursuant to Sections 6(a), 7, 9(a), 10, 
12(b) and 12(f) of the Public Utility Holding Com- 
pany Act of 1935 (‘Act’) and Rules 42, 43, 45, 
50(a)(2), 50(a)(3) and 50(a)(5) thereunder. 


By prior order dated February 2, 1981 (HCAR No. 
21903) in this proceeding, National was author- 
ized to incur short-term debt up to a maximum 
principal amount of $138,700,000 through external 
borrowings. The applicant-declarants were also 
authorized to institute a System money pool 
through which the System companies could bor- 
row and lend funds on a short-term basis. By the 
terms of that order, the maximum principal out- 
standing amount of unsecured debt authorized for 
the System from bank borrowings, commercial pa- 
per sales, surplus fund loans or any other source 
is limited to $92,687,764, which was 20% of the 
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System's consolidated capitalization at Septem- 
ber 30, 1980. 


The balance of the short-term debt was authorized 
to be incurred for Supply’s gas inventory pur- 
poses. That order also authorized Penn-York to 
borrow up to $40,000,000 from the System money 
pool. 


By post-effective amendment, the System seeks 
authorization 1) to incur short-term unsecured 
debt up to a maximum principal amount of 
$96,244,711, which is equal to 20% of the Sys- 
tem's capitalization as of June 30, 1981, 2) to in- 
cur up to $42,455,289 of short-term debt for Sup- 
ply’s gas inventory purposes and 3) to increase 
Penn-York’s authorization to borrow from the Sys- 
tem money pool from $40,000,000 to $50,000,000 
through December 31, 1981. The terms and condi- 
tions of the transactions would remain as author- 
ized by the Commission order of February 2, 1981 
(HCAR No. 21903). 


Penn-York has been incurring short-term debt to 
finance the development of underground gas stor- 
age facilities that it will use to provide gas storage 
service to non-affiliated utilities. Penn-York is ex- 
pected to incur this higher level of short-term debt 
because the price of base-gas that Penn-York is 
purchasing for injection into its underground stor- 
age facilities has risen to a level that was not origi- 
nally anticipated. 


Although external financial will not be increased, 
the System’s unsecured short-term debt and 
borrowings for Supply’s gas inventory may in- 
crease to the proposed levels because of the tim- 
ing of System's long-term financing arrangements. 


No special or separable fees, commissions or ex- 
penses are anticipated in connection with the con- 
summation of the proposed transactions. No state 
commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22178), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
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standards of the Act and rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, 
granted and permitted to become effective forth- 
with, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 658/September 25, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6315/September 25, 1981 





TRUST INDENTURE ACT OF 1939 
Release No. 659/September 25, 1981 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until Octo- 
ber 20, 1981 to request a hearing on an applica- 
tion by Tenneco, Inc. (the ‘‘Company’’), a 
Delaware corporation, pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 (the 
“Act’’) Declaring that the trusteeship of The Chase 
Manhattan Bank under indentures of the Company 
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which were heretofore qualified under the Act and 
an indenture which will not be qualified under the 
Act, is not so likely to involve a material conflict of 
interest as to make it necessary to disqualify The 
Chase Manhattan Bank from acting as trustee. 





TRUST INDENTURE ACT OF 1939 
Release No. 660/September 28, 1981 


In the Matter of 


DART & KRAFT, INC., DART INDUSTRIES INC. 
and DURACELL INTERNATIONAL INC. 


The Securities and Exchange Commission has is- 
sued an order under the Trust Indenture Act on 
application of Dart & Kraft, Inc., Dart Industries 
Inc. and Duracell International Inc. that the Trus- 
teeship of The Chase Manhattan Bank (N.A.) un- 
der various specified indentures is not so likely to 
involve a material conflict of interest as to make it 
necessary to disqualify Chase Manhattan from 
acting as Trustee. 





TRUST INDENTURE ACT OF 1939 
Release No. 661/September 28, 1981 


In the Matter of 


DART & KRAFT, INC. and DART INDUSTRIES 
INC. 


The Securities and Exchange Commission has is- 
sued an order under the Trust Indenture Act on 
application of Dart & Kraft, Inc. and Dart Industries 
Inc. that the Trusteeship of Morgan Guaranty Trust 
Company of New York under various specified in- 
dentures is not so likely to involve a material con- 
flict of interest as to make it necessary to disquali- 
fy Morgan Guaranty from acting as Trustee. 
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TRUST INDENTURE ACT OF 1939 
Release No. 662/September 30, 1981 


A notice has been issued giving interested per- 
sons until October 26, 1981 to request a hearing 
on an application by Nabisco Brands, Inc., pursu- 
ant to Section 310(b)(1)(ii) of the Trust Indenture 
Act of 1939, declaring that the trusteeship of 
Morgan Guaranty Trust Company of New York un- 
der such indenture is not so likely to involve a ma- 
terial conflict of interest as to make it necessary to 
disqualify Morgan Guaranty Trust Company from 
acting as trustee. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11957/September 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6350/September 24, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11958/September 25, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6351/September 25, 1981 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11959/September 25, 1981 


In the Matter of 


THE ROYAL BANK OF CANADA 
c/o Lawrence J. Hohit, Esq. 

Sage Gray Todd & Sims 

Two World Trade Center 

New York, New York 10048 


(812-4866) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 6(c) OF THE ACT EXEMPTING APPLICANT 
FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that The Royal Bank 
of Canada (‘Applicant’) filed an application on 
April 27, 1981, and an amendment thereto on Au- 
gust 26, 1981, for an order of the Commission pur- 
suant to Section 6(c) of the Investment Company 
Act of 1940 (‘Act’) exempting Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


The application states that Applicant is Canada’s 
largest bank and one of the largest banks in the 
world. Applicant states that at the close of its fiscal 
year ended October 31, 1980, it had $53.4 billion 
in assets, $41.4 billion in total loans and total de- 
posits of $46.2 billion. According to the applica- 
tion, income from loans accounted for approxi- 
mately 87% of Applicant’s total revenue and 
interest paid on deposits represented 80% of its 
total expenses. Applicant states that it provides a 
full range of personal and corporate banking serv- 
ices in Canada, including checking, savings and 
term deposit accounts, consumer loans and credit 
card programs, mortgage lending, and business 
and commercial loan facilities. The application 
states that Applicant is also engaged in interna- 
tional banking and currently provides extensive 
corporate and retail banking services to interna- 
tional companies and individuals around the world. 


Applicant represents that it is a Canadian char- 
tered bank organized under the provisions of the 
Bank Act of Canada, which governs in detail Appli- 
cant’s organization, powers and activities. The ap- 
plication states that the Bank Act of Canada pro- 
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vides for the appointment of an Inspector General 
of Banks who is charged with examining the affairs 
of each chartered bank to determine whether the 
bank is in sound financial condition and in order to 
protect the interests of bank creditors, depositors 
and shareholders. Applicant states that an exami- 
nation of the affairs of each chartered bank is con- 
ducted annually by two auditors acting jointly who 
are members of different chartered accounting 
firms and are appointed by the bank’s sharehold- 
ers. According to the application, chartered banks 
are limited in the types of loans they may make 
and the types of assets in which they may invest in 
order to ensure satisfactory liquidity and the pro- 
tection of creditors, depositors and shareholders. 
In addition, Applicant states that in it is registered 
as a bank holding company under the Bank Hold- 
ing Company Act of 1956, which subjects it to reg- 
ulation by the Board of Governors of the Federal 
Reserve System and requires it to file annual re- 
ports respecting its operations. 


According to the application, Applicant proposes 
to issue and sell prime quality commercial paper 
notes in minimum denominations of $100,000 in 
the United States. Applicant represents that notes 
will be sold through one or more major registered 
securities dealers to the types of institutional and 
other sophisticated investors who normally pur- 
chase commercial paper and will not be advertised 
or otherwise offered to the general public. Appli- 
cant presently anticipates that during the first year 
in which notes are sold the aggregate amount of 
notes outstanding at any one time is unlikely to ex- 
ceed $500 million. The application states that the 
notes will be direct liabilities of Applicant and will 
rank pari passu among themselves and equally 
with all other unsecured, unsubordinated indebt- 
edness of Applicant, including deposit liabilities 
other than deposits of the government of Canada 
and of the Canadian provinces, which have a su- 
perior position. The notes will rank prior to any 
subordinated indebtedness of Applicant and to the 
rights of shareholders. Applicant plans to sell the 
notes without registration under the Securities Act 
of 1933 (the “1933 Act’’), in reliance on the written 
opinion of its legal counsel in the United States to 
the effect that the notes will qualify for the exemp- 
tion from the registration requirements of the 1933 
Act provided by Section 3(a)(3) thereof. Applicant 
States that it will not offer or sell any of its notes 
until it has received such opinion letter. Applicant 
does not request Commission review or approval 
of such opinion letter and the Commission ex- 
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presses no opinion as to the availability of any 
such exemption. Applicant further represents that 
the notes and any future issue of Applicant’s secu- 
rities (assuming such securities are eligible to re- 
ceive a rating of the type discussed below) in the 
United States will have received, prior to issuance, 
one of the three highest investment grade ratings 
from at least one of the nationally recognized sta- 
tistical rating organizations and Applicant's United 
States counsel will have been notified in writing by 
Applicant of the receipt of such rating. No such 
rating will be obtained, however, if, in the opinion 
of Applicant’s legal counsel in the United States, 
an exemption from registration is available under 
Section 4(2) of the 1933 Act (after due considera- 
tion of the doctrine of “integration’’). 


Applicant undertakes to ensure that each dealer in 
the United States through which it sells the notes 
will provide to each offeree, prior to sale, a memo- 
randum which describes Applicant’s business and 
contains a balance sheet and income statement 
for the most recent fiscal year which is audited in 
accordance with Canadian accounting principles 
applicable to chartered banks, and, as publicly 
available, an unaudited copy of Applicant’s finan- 
cial statements for the most recent fiscal quarter. 
Applicant states that the memorandum and finan- 
cial statements will describe any material differ- 
ences between Canadian accounting principles 
applicable to chartered banks and United States 
generally accepted accounting principles applica- 
ble to commercial banks, will be at least as com- 
prehensive as those customarily used in commer- 
cial paper offerings by bank holding companies in 
the United States, and will be updated periodically 
to reflect material changes in Applicant's financial 
status. 


Applicant further represents that any future offer- 
ing of debt securities by Applicant in the United 
States will be made only pursuant to a registration 
statement under the 1933 Act or pursuant to an 
applicable exemption from registration under such 
Act, and any such offering will be made on the ba- 
sis of a disclosure document appropriate and cus- 
tomary for such registration or exemption and in 
any event as comprehensive as those used in of- 
ferings of similar debt securities in the United 
States by United States issuers. Applicant under- 
takes to ensure that such a disclosure document 
will be provided to each offeree who has indicated 
an interest in such securities prior to any sale of 
such securities to such offeree, except that in the 
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case of an offering made pursuant to a registration 
statement under the 1933 Act such a disclosure 
document will be provided to such persons and in 
such manner as may be required by the 1933 Act 
and the pertinent rules and regulations thereun- 
der. Applicant consents to having any order 
granting the relief requested under Section 6(c) 
expressly conditioned upon its compliance with 
the foregoing undertakings regarding disclosure 
documents. 


Applicant represents that it will appoint an agent to 
accept service of process in any suit, action or 
proceeding on the notes or with respect to the of- 
fer or sale of the notes and any other debt securi- 
ties it may offer in the United States in the future. 
Applicant further represents that it will expressly 
submit to the jurisdiction of any state or federal 
court located in the city and county of New York in 
any such suit, action or proceeding. Applicant 
states that the appointment of its agent to accept 
service of process and the consent to jurisdiction 
will be irrevocable unit all amounts due and to be- 
come due in respect of the notes and any future 
debt securities have been paid or set aside. 


Section 3(a)(3) of the Act defines investment com- 
pany to mean “any issuer which is engaged or 
proposes to engage in the business of investing, 
reinvesting, owning, holding, or trading in securi- 
ties, and owns or proposes to acquire investment 
securities having a value exceeding 40 per centum 
of the value of such issuer’s total assets (exclusive 
of Government securities and cash items) on an 
unconsolidated basis.”” Applicant states that there 
is uncertainty as to whether or not a commercial 
bank organized and based outside the United 
States would be considered an investment compa- 
ny as defined under the Act. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities, or transactions, 
from any provision or provisions under the Act or 
any rule or regulation thereunder, if and to the ex- 
tent that such exemption is necessary or appropri- 
ate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicant requests an order pursuant to Section 
6(c) of the Act exempting it from all provisions of 
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the Act. Applicant submits that it is not the type of 
institution intended to be regulated by the Act. Ap- 
plicant also submits that granting the application 
pursuant to Section 6(c) of the Act would benefit 
institutional and other sophisticated investors in 
the United States by making Applicant's securities 
more readily available to them. Applicant con- 
cludes that granting an order of exemption pursu- 
ant to Section 6(c) of the Act would be appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 20, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11960/September 28, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6352/September 28, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11961/September 25, 1981 


In the Matter of 


FKF, INC. 

United Central Bank Building 
Locust at Sixth Avenue 

Des Moines, lowa 50309 


(812-1678) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 28(c) FOR AN ORDER AP- 
PROVING AMENDMENT TO DEPOSITARY 
AGREEMENT, AS AMENDED, OF FACE- 
AMOUNT CERTIFICATE COMPANY 


NOTICE IS HEREBY GIVEN that FKF, Inc. (“‘Ap- 
plicant’’), a face-amount certificate company regis- 
tered under the Investment Company Act of 1940 
(“Act”), filed an application on July 6, 1981, and 
an amendment thereto on September 16, 1981, 
for an order pursuant to Section 28(c) of the Act 
approving an amendment to a depositary agree- 
ment (“Depositary Agreement’) to appoint the 
Brenton National Bank of Des Moines lowa 
(“Brenton National Bank’), as a successor deposi- 
tary to Union National Bank of Wichita, Kansas 
(“Union National’), and extending the provisions 
thereof to Applicant's Series 27A certificate, an 
outstanding face-amount certificate of the annuity 
type. All interested persons are referred to the ap- 
plication on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that on June 2, 1964, the Com- 


mission issued an order (Investment Company Act 
Release No. 3985) approving the Depositary 
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Agreement between Union National and Appli- 
cant’s original predecessor, Namoco Mortgage 
Company, Inc. (““Namoco”’), a mortgage banking 
company that had been organized under Kansas 
law. Applicant further states that pursuant to the 
Depositary Agreement, Namoco was required to 
deposit and maintain with Union National qualified 
assets having an aggregate value equal to the cer- 
tificate reserves required by Section 28 of the Act 
with respect to Namoco’s installment-type certifi- 
cates. 


Applicant represents that in April, 1967, Namoco 
changed its name to First Home Investment Cor- 
poration of Kansas, Inc. (‘FHI’). It is further stated 
that on May 19, 1972, the Commission issued an 
order pursuant to Section 28(c) of the Act approv- 
ing an amendment to the Depositary Agreement 
extending the provisions thereof to a new annuity 
series face-amount certificate, Series 20LA, and 
providing for the deposit and maintenance in a 
Special Share Reserve with Union National of 
shares of FHI common stock purchased from FHI 
by holders of such certificates (Investment Com- 
pany Act Release No. 7186). Applicant also states 
that in October, 1972, FHI issued a second annui- 
ty series certificate, Series 27A, a single payment 
certificate which, like the Series 20LA annuity cer- 
tificate, required FHI to deposit all shares of its 
common stock purchased by Series 27A certificate 
holders pursuant to the terms of their certificates, 
in the Special Share Reserve with Union National. 


On April 24, 1973, Applicant states, FHI filed a vol- 
untary petition for reorganization pursuant to 
Chapter X of the Bankruptcy Act in the United 
States District Court for the District of Kansas. It is 
stated further that for the following three years, 
FHI was operated by a court-appointed trustee un- 
der the jurisdiction of the district court. Applicant 
states that on April 26, 1976, the reorganization 
court approved a plan of reorganization which, 
among other things, changed FHI’s name to First 
Kansas Financial, Inc. (“First Kansas’). Applicant 
represents that on May 17, 1977, in accordance 
with the plan of reorganization, First Kansas 
formed FKF as a wholly-owned subsidiary to as- 
sume the obligations of First Kansas to its face- 
amount certificate holders, and that on May 31, 
1977, FKF registered as an investment company 
under the Act. Applicant states that on August 11, 
1977, First Kansas was merged with and into Cen- 
tral National Bancshares, Inc., a bank holding 
company organized under the laws of the State of 
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lowa, and that on August 24, 1977, in accordance 
with such merger, the Commission issued an or- 
der pursuant to Section 8(f) of the Act, declaring 
that the merged corporation had ceased to be an 
investment company, and terminating the registra- 
tion of First Kansas under the Act (Investment 
Company Act Release No. 9905). Applicant 
states, in addition, that immediately prior to con- 
summation of the merger, First Kansas had 
transferred to FKF assets and certificate reserves 
in an amount in excess of its face-amount certifi- 
cate liabilities, and that FKF had assumed all lia- 
bilities of First Kansas to its face-amount certifi- 
cate holders. Thus, Applicant states, FKF exists 
solely for the purpose of performing the duties 
which First Kansas would have otherwise been 
obligated to perform with respect to the outsitand- 
ing face-amount certificates of First Kansas and its 
predecessors. 


Applicant states that Central National Bancshares, 
Inc., which subsequent to its merger with First 
Kansas has changed its name to United Central 
Bancshares, Inc. (“United Central’), is a regis- 
tered multi-bank holding company with principal 
offices in Des Moines. It is represented that United 
Central operates eleven banks, a mortgage invest- 
ment company, a data processing company, and a 
leasing company. 


Applicant states that on March 31, 1973, FHI 
ceased issuing face-amount certificates and that 
no face-amount certificates have been issued by 
FHI, First Kansas, or FKF since that date. Appli- 
cant represents that it does not intend to issue any 
face-amount certificates and will be liquidated 
when all of its currently outstanding certificates 
are paid. It is further stated that as of Decem- 
ber 31, 1980, the surrender value of Applicant's 
remaining outstanding face-amount certificates 
was $2,395,898, and that the certificates were 
held by 3,470 persons. It is also stated that on De- 
cember 31, 1980, there were 37,232 shares of 
United Central common stock held under the De- 
positary Agreement in the Special Share Reserve, 
beneficially owned by 438 persons holding out- 
standing annuity series face-amount certificates of 
FKF. 


Applicant states that Article 14 of the Depositary 
Agreement reads in pertinent part, as follows: 


“Article 14. The Depositary may resign 
by written notice to the Company at any 
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time, but such resignation shall not be- 
come effective and the Depositary shall 
continue to perform its duties and exer- 
cise its powers hereunder until its suc- 
cessor shall have been appointed and 
qualified as herein provided. Upon re- 
ceipt of such resignation the Company 
shall, within six (6) months, in writing, 
designate a successor depositary and 
furnish an acceptance of the appoint- 
ment of such successor. In the event 
the Company shall fail so to designate 
and furnish the acceptance of the 
seccessor depositary within six (6) 
months after the receipt of such resig- 
nation, the Depositary may apply to any 
court of competent jurisdiction for the 
appointment of a successor deposita- 
ry. 


Applicant represents that on January 12, 1981, it 
received notice from Union National that Union 
National intended to exercise its right under Article 
14 of the Depositary Agreement to resign as de- 
positary, such resignation to become effective on 
June 12, 1981, six months from the date of such 
notification. Applicant further represents that Un- 
ion National consented to continue as depositary 
until a successor could be appointed and qualified. 


Applicant states that in June, 1981, it contacted 
Brenton National Bank, a national banking associ- 
ation having its principal place of business in Des 
Moines, and that Brenton National Bank has 
agreed to act as successor depositary under the 
Depositary Agreement pursuant to a Supplement 
Number Two to the Depositary Agreement, for 
which Commission approval is sought herein. Ap- 
plicant states that it is also requesting that the 
Commission approve the incorporation of its annu- 
ity Series 27A face-amount certificate under the 
terms of the Depositary Agreement. It is stated 
that under the terms of the Depositary Agreement 
Applicant is required to deposit and maintain with 
Brenton National Bank shares of United Central 
common stock purchased by holders of its Series 
27A certificates. 


Section 28(c) provides, among other things, that 
the Commission shall by rule, regulation, or order, 
in the public interest or for the protection of inves- 
tors, require a registered face-amount certificate 
company to deposit and maintain, upon such 
terms and conditions as the Commission shall pre- 
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scribe and as are appropriate for the protection of 
investors, with one or more institutions having the 
qualifications required by Section 26(a)(1) of the 
Act for a trustee of a unit investment trust, all or 
any part of the investments maintained by such 
company as certificate reserves required by the 
provisions of Section 28(b) of the Act. Section 
26(a)(1) of the Act requires, in part, that the trust- 
ee or custodian of a unit investment trust be a 
bank having at ail times an aggregate capital, sur- 
plus, and undivided profits of not less than 
$500,000. “Bank” is defined in Section 2(a)(5) of 
the Act, in pertinent part, as a national banking in- 
stitution organized under the laws of the United 
States. 


Applicant asserts that Brenton National Bank 
meets the qualifications of Section 26(a)(1) by rea- 
son of its status as a national banking association 
having, as of December 31, 1980, a capital ac- 
count of $1,858,000, a surplus account of 
$1,750,000, and an undivided profits and reserves 
account of $607,000. Applicant therefore requests 
that the Commission issue an order approving the 
Depositary Agreement, as amended by Supple- 
ment Number Two, appointing the Brenton Nation- 
al Bank as successor to Union National as deposi- 
tary for the assets maintained by Applicant as 
certificate reserves required by the provisions of 
Section 28(b) of the Act, and extending the provi- 
sions of the Depositary Agreement to Applicant's 
Series 27A face-amount certificate. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 20, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his/her 
interest, the reason for such request, and the is- 
sues, if any, of fact or law proposed to be contro- 
verted, or he/she may request that he/she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication will be issued as of course following said 
date unless the Commission thereafter orders a 
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hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11962/September 29, 1981 


In the Matter of 


FIDELITY FUND, INC., 
FIDELITY PURITAN FUND, INC., 
FIDELITY TREND FUND, INC., 
FIDELITY EQUITY-INCOME FUND, INC.., 
FIDELITY CONTRAFUND, INC., 
FIDELITY CONGRESS STREET FUND, INC., 
FIDELITY MAGELLAN FUND, INC., 
FIDELITY DESTINY FUND, INC.., 
FIDELITY CORPORATE BOND FUND, INC.., 
FIDELITY DAILY INCOME TRUST, FIDELITY 
THRIFT TRUST, 
FIDELITY HIGH INCOME FUND, 
FIDELITY ASSET INVESTMENT TRUST, 
FIDELITY MONEY MARKET TRUST, 
FIDELITY CASH RESERVES, 
FIDELITY TRIAD FUND, INC., 
FIDELITY EXCHANGE FUND, 
FIDELITY MUNICIPAL BOND FUND, INC., 
FIDELITY LIMITED TERP: MUNICIPALS, 
FIDELITY HIGH YIELD MUNICIPALS, 
FIDELITY TAX-EXEMPT MONEY MARKET 
TRUST, 
FIDELITY GOVERNMENT SECURITIES FUND, 
LTD., 
FIDELITY QUALIFIED DIVIDEND FUND, 
FIDELITY SELECT PORTFOLIOS 
and 
FIDELITY READY CASH 
and 
FIDELITY MANAGEMENT & RESEARCH 
COMPANY 


82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4816) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 17(d) OF THE INVESTMENT COMPA- 
NY ACT OF 1940 (‘Act’) AND RULE 17d-1 
THEREUNDER. 


NOTICE IS HEREBY GIVEN that Fidelity Fund, 
Inc., Fidelity Puritan Fund, Inc., Fidelity Trend 
Fund, Inc., Fidelity Equity-Income Fund, Inc., Fi- 
delity Contrafund, Inc., Fidelity Congress Street 
Fund, Inc., Fidelity Magellan Fund, Inc., Fidelity 
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Destiny Fund, Inc., Fidelity Corporate Bond Fund, 
Inc., Fidelity Daily Income Trust, Fidelity Thrift 
Trust, Fidelity High Income Fund, Fidelity Asset In- 
vestment Trust, Fidelity Money Market Trust, Fi- 
delity Cash Reserves, Fidelity Triad Fund, Inc., Fi- 
delity Exchange Fund, Fidelity Municipal Bond 
Fund, Inc., Fidelity Limited Term Municipals, Fidel- 
ity High Yield Municipals, Fidelity Tax-Exempt 
Money Market Trust, Fidelity Government Securi- 
ties Fund, Ltd., Fidelity Qualified Dividend Fund, 
Fidelity Select Portfolios, and Fidelity Ready Cash 
Fund (‘Funds’), each of which is registered under 
the Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, management investment company, and 
Fidelity Management & Research Company 
(“FMR”), the Funds’ investment adviser (collec- 
tively, “Applicants”), filed an application on Febru- 
ary 2, 1981, and amendments thereto on June 18, 
1981, and July 27, 1981, requesting an order of 
the Commission pursuant to Section 17(d) of the 
Act and Rule 17d-1 thereunder permitting the ar- 
rangement hereinafter described. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representa- 
tions contained therein, which are summarized be- 
low. 


Applicants state that the Funds comprise the funds 
of the Fidelity Group of Funds, and that those 
Funds which presently invest in repurchase agree- 
ments (which are all of the Funds in the Fidelity 
Group of Funds except those Funds which invest 
in tax-exempt securities and Fidelity Government 
Securities Fund, Ltd., which invests only in securi- 
ties issued by the U.S. Government, its agencies 
or instrumentalities or commitments to purchase 
such securities on a “when-issued” basis) had as 
of May 31, 1981, total net assets of 
$8,928 ,200,662. Applicants state that those Funds 
which do not presently invest in repurchase agree- 
ments are joining in this Application in anticipation 
that they may wish to do so in the future and that, 
in this regard, statements with respect to the prac- 
tices and wishes of the Funds should be read to 
include only those Funds which presently invest in 
repurchase agreements where the context so re- 
quires. Applicants state that all of the Funds have 
currently effective registration statements under 
the Act, although not all of the Funds are currently 
offering their shares for sale to the public. In addi- 
tion, each of the Funds has entered into an Advi- 
sory and Service Contract with FMR pursuant to 
which FMR provides investment advice and man- 
agement services to the Fund. 
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Applicants state that each of the Funds has, or 
may be expected to have, uninvested cash bal- 
ances at the end of each trading day which in the 
normal course are or would be invested in over- 
night repurchase agreements with a bank or major 
brokerage house in order to earn additional in- 
come for the Fund. Applicants are seeking permis- 
sion to deposit these cash balances, which are 
presently invested daily in individual repurchase 
agreements, into a single joint account the daily 
balance in which would be used to enter into one 
or more large repurchase agreements in a total 
amount equal to the aggregate daily balance in the 
account. 


According to the Application, the repurchase desk 
operated by FMR on behalf of the Funds currently 
begins at 8:45 a.m. negotiating the interest rate for 
repurchase agreements for that day and lining up 
the U.S. government obligations required as col- 
lateral, the estimated amount of the required col- 
lateral being based on the figures for repurchase 
agreements entered into on the previous trading 
day. Through continuous communication with the 
portfolio managers of the various Funds, the trad- 
ing desk is in a position to start placing definitive 
East coast orders between 10:30 a.m. and 12:30 
p.m. Since any one of the Funds may engage in 
portfolio trades up to the close of business in the 
securities markets in which securities in which it 
invests are traded, it is usually necessary to enter 
into West coast repurchase agreements on a daily 
basis, which are available up to 3:00 p.m. Occa- 
sionally, in unusual circumstances, an East coast 
repurchase agreement may be entered into as late 
as 3:00 p.m. 


Each repurchase agreement is made by calling a 
bank, a non-bank government securities dealer or 
a major brokerage house and indicating the rate of 
interest and size of the desired repurchase agree- 
ment. Particular U.S. government obligations are 
then identified and the Fund custodian is notified. 
The securities are either wired to the account of 
the Fund custodian at the Boston Federal Reserve 
Bank, transferred to a sub-custodian account of 
the Fund at the particular bank entering into the 
repurchase agreement if that bank is a non-Boston 
bank segregated on the records of the bank if it is 
the custodian bank of the Fund entering into the 
repurchase agreement. This procedure occurs on 
almost every trading day for each of the nineteen 
Funds which presently enter into repurchase 
agreements. Applicants state that the usual 
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administrative charge (which is a processing fee 
only and not related to the size of the transaction) 
by a custodian bank for processing a repurchase 
agreement is approximately $12.00 per transac- 
tion, that during the twelve months ended October 
31, 1980, there were 247 business days on which 
the Funds invested in an aggregate of 5704 repur- 
chase agreements with total transaction charges 
of $68,436, and that during this same period the 
average total amount invested daily in repurchase 
agreements by all Funds approximated 
$215,000,000. Applicants further state that if the 
proposed joint account had been in place and as- 
suming that daily balances in the account were in- 
vested in an average of four repurchase agree- 
ments per business day, the total transaction cost 
would have amounted to $11,856, an aggregate 
saving of $56,580. 


Applicants state the proposed joint account would 
operate as follows: 


cost valuation method would use the av- 
erage maturity of the joint account for 
the purpose of computing the Fund’s 
average portfolio maturity. 


e. In order to assure that there would be 
no opportunity for one Fund to use any 
part of a balance of the joint account 
credited to another Fund, no Fund 
would be allowed to create a negative 
balance in the joint account for any rea- 
son, although it would be permitted to 
draw down its entire balance at any 
time. 


f. Each Fund would participate in the in- 
come earned or accrued in the joint ac- 
count on the basis of the percentage of 
the total amount in the account on any 
day represented by its share of the ac- 


a. A separate custodian cash account, 
or where necessary because the bank 
holding the account would not be acting 
as custodian for a particular Fund, a 
sub-custodian cash account, would be 
established into which each Fund would 
cause its daily net cash balances to be 
deposited daily. Each Fund which has 
as custodian a bank other than the bank 
at which the proposed joint account 
would be maintained would appoint the 
later bank as a sub-custodian for the 
limited purpose of receiving cash for de- 
posit into the proposed joint account. 


b. Cash in the joint account would be in- 
vested solely in repurchase agreements 
collateralized by U.S. government obli- 
gations, i.e., obligations issued or 
guaranteed as to principal and interest 
by the government of the U.S. or by any 
of its agencies or instrumentalities 
(“U.S. Government Obligations’). 


c. All investments held by the joint ac- 
count would be valued on an amortized 
cost basis. 


d. Each Fund subject to an exemptive 
order permitting valuation of portfolio 
securities on the basis of the amortized 
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count. 


g. FMR would administer the investment 
of the cash balances in and operation of 
the joint account as part of its duties un- 
der its existing or future Advisory and 
Service Contract with each Fund and 
the administration of the joint account 
would be within the fidelity bond cover- 
age required by Section 17(g) of the 
Act. 


Section 17(d) of the Act and Rule 17d-1 taken to- 
gether provide, among other things, that it shall be 
unlawful for any affiliated person of or principal un- 
derwriter for a registered investment company or 
any affiliated person of such a person or principal 
underwriter, acting as principal, to participate in, or 
effect any transaction in connection with any joint 
enterprise or other joint arrangement or profit 
sharing plan in which any such registered compa- 
ny, Or a company controlled by such registered 
company, is a participant unless an application 
relating thereto has been granted by an order of 
the Commission. In passing upon such an applica- 
tion, the Commission will consider whether the 
participation of such registered or controlled com- 
pany in such joint enterprise, joint arrangement or 
profit sharing plan on the basis proposed is con- 
sistent with the provisions, policies and purposes 
of the Act, and the extent to which such participa- 
tion is on a basis different from, or less advanta- 
geous than, that of other participants. 


SEC DOCKET/1053 





Applicants state that each Fund, by participating in 
the proposed joint account, and FMR, by manag- 
ing the proposed joint account, could be deemed 
to be “a joint participant” “in a transaction” within 
the meaning of Section 17(d)(1) of the Act and that 
the proposed account could be deemed to be a 
“joint enterprise or other joint arrangement” within 
the meaning of Rule 17d-1 under the Act. Al- 
though each Fund does not believe that it is an 
“affiliated person” of any other Fund, since FMR is 
the investment adviser of each Fund and the same 
persons are directors, trustees or managing part- 
ners, as the case may be, and principal officers of 
each Fund, each Fund might be deemed an “affili- 
ated person” of each other Fund under the defini- 
tion set forth in Section 2(a)(3) of the Act. In addi- 
tion, while FMR asserts that it does not believe 
that it would be participating as a principal in a 
“joint enterprise or other joint arrangement” in ef- 
fecting transactions on behalf of the Funds in con- 
nection with operation of the proposed joint ac- 
count, under the circumstances the Funds and 
FMR state that they believe it is appropriate to file 
the Application in order to eliminate any doubts as 
to the legality of their participation in the proposed 
joint trading account. 


Applicants state that the proposed joint trading ac- 
count would not be distinguishable from any other 
custodian cash or securities account maintained 
by a Fund, except that monies from the Fund 
could be deposited in it on a commingled basis, so 
that it would not have any separate existence 
which would have indicia of a separate legal 
entity. Applicants further state that each Fund 
would automatically separate legal entity. Appli- 
cants further state that each Fund would automati- 
cally transfer its uninvested cash remaining after 
the conclusion of its daily trading activity into the 
account, and that the sole function of this account 
would be to provide a convenient way of aggregat- 
ing what otherwise would be the one or more indi- 
vidual daily transactions for each Fund necessary 
to manage the daily uninvested cash balances of 
the Fund. 


Applicants state that it is difficult to predict (i) the 
average size of the joint account, since the daily 
needs of each Fund will fluctuate (as indicated 
above, during the twelve months ended October 
31, 1980, the average total daily amount invested 
by all of the Funds in repurchase agreements 
amounted to approximately $215,000,000), (ii) the 
average percent of the joint account which any 
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single Fund’s participation would represent, since 
fluctuations in both the size of the joint account 
and a particular Fund’s needs are both likely to be 
substantial on any given day or (iii) the average 
percent of any single Fund’s assets which might 
be deposited in the joint account, since the funds 
remaining uninvested on any given day can fluctu- 
ate widely as the result of, for example, sales of 
portfolio securities required by unexpectedly large 
redemptions, failure of a sizeable purchase trans- 
action to settle at the anticipated time or scarcity 
of appropriate portfolio securities for investment 
on any given day. 


Applicants assert that the existence and operation 
of the proposed joint account would not be incon- 
sistent with the “Findings and Declaration of Poli- 
cy” set forth in Section 1 of the Act. Applicants 
point out that each Fund would participate in the 
joint trading account on the same basis as every 
other Fund, and that FMR would have no mone- 
tary participation in the joint account, but would be 
responsible for investing amounts in the account, 
establishing accounting and control procedures 
and ensuring the equal treatment of each Fund. 


Applicants further state that they believe that the 
proposed joint trading account would have the fol- 
lowing benefits for the Funds: 


a) The Funds would collectively save 
approximately $56,000 in yearly trans- 
action fees by the substitution of rela- 
tively few transactions for the approxi- 
mately 5700 yearly transactions which 
are necessary currently. 


b) Experience has shown that normally 
on any given day and under most mar- 
ket conditions it is possible to negotiate 
a rate of return on large repurchase 
agreements which is greater than the 
rate of return which can be negotiated 
on smaller repurchase agreements. 


c) By reducing the number of trade 
tickets which each non-bank govern- 
ment securities dealer or major broker- 
age house will have to write and by 
reducing from three to one the number 
of custodian banks involved, repur- 
chase transactions will be simplified for 
those organizations with whom repur- 
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chase agreements are entered into, with 
a concomitant reduction in the opportu- 
nities for errors, which may result in the 
Funds having the first opportunity to 
consider the rate offered by such organ- 
izations on any given day. 


d) Each Fund will have the opportunity 
to benefit from the fact that an institution 
entering into a very large repurchase 
agreement is almost always able and 
willing to increase the amount covered 
by such agreement near the end of a 
day, which possibility generally does not 
exist with smaller repurchase agree- 
ments where the institution may have 
already committed its securities eligible 
for repurchase agreements by early aft- 
ernoon. This opportunity could benefit a 
Fund which unexpectedly had funds 
made available to it so late in the day 
that the repurchase agreement depart- 
ments of the institutions with which it 
normally enters into such agreements 
would be unable to accommodate the 
Fund. Thus, flexibility in the manage- 
ment of the cash balances of the Funds 
would be enhanced and the possibility 
that any given Fund might have a cash 
balance uninvested overnight would be 
reduced. 


The Funds point out that their respective gov- 
erning bodies have considered the relative bene- 
fits to each of them and to FMR to be derived from 
the proposed arrangement and determined that 
use of the proposed joint account would be benefi- 
cial to each Fund that engages in repurchase 
transactions, that there is no basis on which to 
predicate greater benefit to any one Fund than to 
another under the proposed joint account, and that 
while FMR will benefit from use of the proposed 
joint account in possibly reduced clerical costs and 
added administrative convenience the primary 
beneficiaries of such account will be the Funds. It 
was also determined that the proposed method of 
operating the joint account will not result in any 
conflicts of interest between any of the Funds or 
between a Fund and FMR. On the basis of its con- 
sideration, the governing body of each Fund has 
determined that the operation of the proposed joint 
account will be free of any inherent bias favoring 
one Fund over another; the qualitative benefits to 
the Funds of the proposed joint account outweigh 
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the inevitable quantitative disparities in the alloca- 
tion of economic benefits among such Funds; and 
the anticipated benefits flowing to each Fund un- 
der the proposed joint account will fall within an 
acceptable range of fairness. They further deter- 
mined that future participation in such joint trading 
account by one or more Funds which do not pres- 
ently exist or, if existing, have not entered into an 
Advisory and Service Contract with FMR, would 
not alter their conclusions with respect to partici- 
pation by the present Funds and that it would be 
desirable to permit such future participation with- 
out the necessity of applying for an amended or- 
der. 


Applicants state that the Directors, Trustees, or 
Managing General Partners, as the case may be, 
of the individual Funds having considered the re- 
quirements of Section 2(a)(41) of the Act and Rule 
2a-—4 under the Act, and having due regard for the 
pronouncements of the Commission in Investment 
Company Act Release No. 9786 with respect to 
the inappropriateness of using the amortized cost 
valuation method in valuing assets of “money mar- 
ket” funds and other registered open-end invest- 
ment companies that hold a significant amount of 
debt securities in their portfolios, have determined 
that, since the proposed joint account will invest 
only in repurchase agreements which (1) have, 
with rare exceptions, an overnight or over-the- 
weekend duration, and in no event will have a du- 
ration of more than seven days, (2) by their nature 
are held to maturity and (3) have no trading mar- 
ket, the value of the joint account would be best 
reflected by use of the amortized cost method of 
valuation. 


In considering the establishment of this joint ac- 
count the Directors, Trustees or Managing Gener- 
al Partners, as the case may be, have sought and 
received advice both from Fund legal counsel and 
from legal counsel to the Directors, Trustees and 
Managing General Partners, as the case may be, 
who are not interested persons of each Fund, 
which legal counsel is retained by each Fund on 
their behalf on a continuing basis. On the basis of 
the determinations of the Board of Directors, 
Trustees and Managing General Partners, as the 
case may be, of all the Funds, Applicants submit 
that the criteria of Rule 17d—1 for issuance of an 
order under Section 17(d) of the Act and Rule 
17d-1 to allow the Funds to use the proposed joint 
trading account are met. Specifically, Applicants 
assert that participation in the proposed joint ac- 
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count by each Fund would not be on a basis less 
advantageous than that of other fund participants, 
and that the participation by FMR is such account 
would be ministerial only. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 26, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 


whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11963/September 29, 1981 


In the Matter of 

NEWTON INCOME FUND, INC. 
733 North Van Buren Street 
Milwaukee, Wisconsin 53202 


(812-4936) 
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NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 GRANTING EXEMPTIONS FROM 
THE PROVISIONS OF SECTION 2(a)(41) OF 
THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that Newton Income 
Fund, Inc. (‘Applicant’), registered under the In- 
vestment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified, management investment 
company, filed an application on August 3, 1981, 
requesting an order of the Commission, pursuant 
to Section 6(c) of the Act, exempting Applicant 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a-—4 and 22c-1 under the Act to the 
extent necessary to permit Applicant to compute 
the net asset value per share of the class of its 
shares designated as Newton Money Market Fund 
(the “Money Market Portfolio”) according to the 
amortized cost method of valuing portfolio securi- 
ties. All interested persons are referred to the ap- 
plication on file with the Commission for a state- 
ment of the representations contained therein 
which are summarized below. 


Applicant states thai it is incorporated under the 
laws of Maryland, and that its investment adviser 
is Heritage Investment Advisors, Inc., 733 North 
Van Buren Street, Milwaukee, Wisconsin. Appli- 
cant states that it is presently offering one class of 
shares of its $1.00 par value capital stock desig- 
nated as Newton Income Fund which has an in- 
vestment objective of achieving above-average 
current income consistent with preservation of 
capital. Its assets are invested in a diversified 
portfolio of investment grade bonds and common 
stocks. On October 28, 1980, Applicant’s stock- 
holders adopted an amendment to its Articles of 
Incorporation authorizing it to issue two additional 
classes of shares, of which constitutes the Money 
Market Portfolio. Applicant has no plans at the 
present time to issue shares of the remaining 
class of its capital stock. The assets attributable to 
each class of Applicant’s capital stock are main- 
tained separately and are invested in accordance 
with the investment objectives and policies appli- 
cable to the particular class. Applicant has not yet 
commenced a public distribution of shares of its 
Money Market Portfolio. 


According to the application, the investment objec- 
tive of Applicant's Money Market Portfolio is to 
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provide stability of principal and as high a rate of 
current income as is consistent with preservation 
of capital and liquidity. In order to achieve this ob- 
jective, the assets of the Money Market Portfolio 
will be invested in high quality money market in- 
struments having maturities of one year or less 
consisting of: (a) obligations issued by or 
guaranteed as to principal and interest by the U.S. 
Government or its agencies or instrumentalities; 
(b) obligations (including certificates of deposit, 
letters of credit and bankers’ acceptances) of 
banks or other financial institutions organized un- 
der the laws of the United States, or any state or 
territory thereof, that are members of the Federal 
Reserve System, the Federal Deposit Insurance 
Corporation (the “FDIC”’) or the Federal Savings 
and Loan Insurance Corporation (the ‘“FSLIC’”) 
(including obligations of foreign branches of such 
members) if either (i) the principal amount of the 
obligation is insured in full by the FDIC or the 
FSLIC or (ii) the issuer of the obligation has capi- 
tal, surplus and individual profits in excess of $100 
million or total assets of $7 billion; (c) commercial 
paper or variable amount master notes issued by 
corporations which at the time of purchase (i) are 
rated “A-1” or “A-2” by Standard & Poor’s Cor- 
poration or “Prime-1” or “Prime—2” by Moody’s 
Investors Service, Inc., or (ii) if not rated, are is- 
sued by a corporation, which at the date of pur- 
chase, has an outstanding debt issue rated at 
least “A” by Standard & Poor’s or by Moody’s and 
as to which Applicant’s Board of Directors has 
made an independent determination that the in- 
strument presents minimal credit risks and is of 
“high quality”; (d) corporate bonds and deben- 
tures which at the time of purchase have a rating 
of at least “AA” by Standard & Poor’s or “Aa” by 
Moody’s and which mature in one year or less at 
the time of purchase; and (e) certain repurchase 
agreements with respect to obligations which, 
without regard to maturities, the Money Market 
Portfolio is authorized to invest. In no event may 
the Money Market Portfolio’s investment portfolio 
contain any securities maturing more than one 
year from the date of acquisition. 


Applicant seeks an order of the Commission pur- 
suant to Section 6(c) of the Act exempting it from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-—4 and 22c—1 thereunder to the extent 
necessary to permit the Money Market Portfolio to 
value its portfolio securities by means of the amor- 
tized cost valuation method. Under the amortized 
cost valuation method, portfolio instruments are 
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valued at their cost as of the date of acquisition 
and thereafter assuming a constant rate of amorti- 
zation to maturity of any discount or premium, re- 
gardless of the impact of fluctuating interest rates 
on the market value of such instruments. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direc- 
tors. Rule 22c-—1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or sell 
such security. 


Rule 2a—4 adopted under the Act provides, as 
here relevant, that the “current net asset value” of 
a redeemable security issued by a registered in- 
vestment company used in computing its price for 
the purposes of distribution, redemption and re- 
purchase shall be an amount which reflects calcu- 
lations made substantially in accordance with the 
provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a—4 further states 
that portfolio securities with respect to which mar- 
ket quotations are readily available shall be valued 
at current market value, and other securities and 
assets shall be valued at fair value as determined 
in good faith by the board of directors of the in- 
vestment company. Prior to the filing of the appli- 
cation, the Commission expressed its view that, 
among other things, (1) Rule 2a—4 under the Act 
requires that portfolio instruments of “money mar- 
ket” funds be valued with reference to market fac- 
tors, and (2) it would be inconsistent, generally, 
with the provisions of factors, and (2) it would be 
inconsistent, generally, with the provisions of Rule 
2a-—4 for a “money market” fund to value its port- 
folio instruments on an amortized cost basis (In- 
vestment Company Act Release No. 9786, May 
31, 1977). 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
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from any provision or provisions of the Act or of 
any rule or regulation thereunder, if and to the ex- 
tent that such exemption is necessary or appropri- 
ate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicant states that its use of the amortized cost 
method of valuation for the assets of the Money 
Market Portfolio will assist the Money Market Port- 
folio’s shareholders in easily determining the value 
of their holding by allowing the Money Market 
Portfolio to maintain a constant net asset value 
per share (preferably at $1.00 per share) and to 
pay dividends which do not fluctuate due to daily 
changes in the value of the Money Market Port- 
folio’s securities. In light of the perceived desires 
of potential shareholders of the Money Market 
Portfolio and in light of competitive conditions in 
the marketplace, Applicant asserts that the 
valuation of the Money Market Portfolio’s invest- 
ment securities on the amortized cost basis will 
benefit its shareholders by enabling the Money 
Market Portfolio to more effectively maintain its 
net asset value per share at $1.00, while providing 
shareholders with the opportunity to receive a flow 
of investment income less subject to fluctuation 
than would be the case under procedures whereby 
its daily dividend would be adjusted by all realized 
and unrealized gains and losses on its portfolio 
securities. Applicant’s board of directors has de- 
termined that the amortized cost method of calcu- 
lating the net directors has determined that the 
amortized cost method of calculating the net asset 
value per share of the Money Market Portfolio un- 
der such circumstances is appropriate and in the 
best interests of that Portfolio’s stockholders. 


As a condition to the granting of its requested ex- 
emptions Applicant has agreed that the following 
conditions may be contained in any order issued 
on its Application: 


1. In supervising the operations of the Money Mar- 
ket Portfolio and delegating special responsibilities 
involving portfolio management to the Applicant's 
investment adviser, Applicant’s board of directors 
undertakes—as a particular responsibility within 
its overall duty of care owed to the Money Market 
Portfolio’s shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and the Money Market Portfoli- 
o's investment objectives, to stabilize the Money 
Market Portfolio’s net asset value per share, as 
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computed for the purpose of distribution, redemp- 
tion and repurchase at $1.00 per share. 


2. Included within the procedures to be adopted by 
Applicant’s board of directors shall be the follow- 
ing: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the Money 
Market Portfolio’s net asset value per 
share as determined by using available 
market quotations from the Money Mar- 
ket Portfolio’s $1.00 amortized cost 
price per share, and maintenance of 
records of such review.’ 


(b) In the event such deviation from the 
Money Market Portfolio’s $1.00 amor- 
tized cost price per share exceeds ‘2 of 
1 percent, a requirement that the board 
of directors will promptly consider what 
action, if any, should be initiated. 


(c) Where the board of directors be- 
lieves that the extent of any deviation 
from the Money Market Portfolio’s $1.00 
amortized cost price per share may re- 
sult in material dilution or other unfair 
results to investors or existing share- 
holders, it shall take such action as it 
deems appropriate to eliminate or to re- 
duce to the extent reasonably practica- 
ble such dilution or unfair results, which 
action may include: redeeming shares 
in kind; selling portfolio instruments 
prior to maturity to realize capital gains 
or losses, or to shorten the Money Mar- 
ket Portfolio’s average portfolio maturi- 
ty, withholding dividends; or utilizing a 





'To fulfill this condition, Applicant states that it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its board of directors in the exercise of its 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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net asset value per share as determined 
by using available market quotations. 


3. The Money Market Portfolio will maintain a 
dollar-weighted average portfolio maturity appro- 
priate to its objective of maintaining a stable net 
asset value per share; provided, however, thai the 
Money Market Portfolio will not (a) purchase any 
instrument with a remaining maturity of greater 
than one year, or (b) maintain a dollar-weighted 
average portfolio maturity which exceeds 120 
days. 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 
though such documents were records required to 
be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


5. The Money Market Portfolio will limit its portfolio 
investments, including repurchase agreements, if 
any, to those U.S. dollar-denominated instruments 
which the board of directors determines present 
minimal credit risks, and which are of high quality 
as determined by any major rating service, or, in 
the case of any instrument that is not rated, of 
comparable quality as determined by the board of 
directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to condition 2(c) 





2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted av- 
erage portfolio maturity in excess of 120 days, the 
Money Market Portfolio will invest its available 
cash in such a manner as to reduce the dollar- 
weighted average portfolio maturity to 120 days or 
less as soon as reasonably practicable. 
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was taken during the preceding calendar quarter, 
and, if any action was taken, will describe the na- 
ture and circumstances of such action. 


On the basis of the foregoing, Applicant requests 
an order of the Commission exempting its Money 
Market Portfolio from the provisions of Section 2 
(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit Ap- 
plicant to value the portfolio securities of its Money 
Market Portfolio using the amortized cost method 
of valuation. Applicant submits that such order is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 26, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit, or in the case of an attorney-at-law by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11964/September 30, 1981 


In the Matter of 


FEDERAL BOND SHARES INC. 
1735 K Street NW, Suite 1200 
Washington, D.C. 20006 


(812-2814) 


ORDER PURSUANT JO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On September 28, 1981, a notice was issued (In- 
vestment Company Act Release No. 11925) of an 
application filed on June 24, 1981 by Federal 
Bonds Shares, Inc. (“Applicant’’), an open-end, di- 
versified management company registered under 
the Investment Company Act of 1940 (‘Act’), for 
an order of the Commission declaring that Appli- 
cant has ceased to be an investment company. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued un- 
less a hearing should be ordered. No request for a 
hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Federal Bond Shares, 
Inc. under the Act shall forthwith cease to be in ef- 
fect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11965/October 1, 1981 


In the Matter of 


INVESTORS MUTUAL, INC. 

INVESTORS STOCK FUND, INC. 
INVESTORS VARIABLE PAYMENT FUND, INC. 
INVESTORS SELECTED FUND, INC. 

IDS PROGRESSIVE FUND, INC. 

IDS NEW DIMENSIONS FUND, INC. 

IDS GROWTH FUND, INC. 

IDS BOND FUND, INC. 

IDS TAX-EXEMPT BOND FUND, INC. 

IDS HIGH YIELD TAX-EXEMPT FUND, INC. 
IDS DISCOVERY FUND, INC. 

1000 Roanoke Building 

Minneapolis, Minnesota 55402 


and 


INVESTORS DIVERSIFIED SERVICES, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 


(812-4929) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 EXEMPTING APPLICANTS FROM 
THE PROVISIONS OF SECTION 22(d) OF THE 
ACT OF RULE 22d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Investors 
Mutual, Inc. (‘Mutual’), Investors Stock Fund, Inc. 
(“Stock”), Investors Variable Payment Fund, Inc. 
(‘Variable Payment’), Investors Selective Fund, 
Inc. (“Selective”), IDS Progressive Fund, Inc. 
(“Progressive”), IDS New Dimensions Fund, Inc. 
(‘New Dimensions’’), IDS Growth Fund, Inc. 
(“Growth”), IDS Bond Fund, Inc. (“Bond”), IDS 
Tax-Exempt Bond Fund, Inc. (“Tax-Exempt”), IDS 
High Yield Tax-Exempt Fund, Inc. (“High Yield”’), 
IDS Discovery Fund, Inc. (“Discovery”), each reg- 
istered under the Investment Company Act of 
1940 (‘Act’) as a diversified, open-end, manage- 
ment investment company, and any other associ- 
ated funds to be formed at a later date (collective- 
ly, “Funds’), and Investors Diversified Service, 
Inc. (“IDS”) investment adviser and principal un- 
derwriter for the Funds (hereinafter, the Funds and 
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IDS are referred to as “Applicants’’), filed an Appli- 
cation on July 22, 1981, and an amendment there- 
to on August 26, 1981, for an order pursuant to 
Section 6(c) of the Act exempting Applicants from 
the provisions of Section 22(d) of the Act and Rule 
22d-1 thereunder, to the extent necessary to per- 
mit, as descibed below, the sale of shares of the 
Funds at net asset value to directors and employ- 
ees of Applicants who are participants in qualified 
and non-tax qualified employee benefit plans with- 
out imposition of normal sales charges. All inter- 
ested persons are referred to the Application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


According to the Application, each of the Funds is 
organized as a corporation under Nevada law and 
is currently engaged in a continuous public offer- 
ing of its shares through IDS and its wholly owned 
subsidiary, IDS Marketing Corporation, at public 
offering prices equal to net asset value plus a 
sales charge. Applicants state that sales charges 
on the Funds vary with the size of the purchase 
and as set forth in the Fund’s prospectus. 


As stated in the application, IDS, a Delaware Cor- 
poration which serves as investment adviser and 
principal underwriter for each of the Funds, is a 
parent of IDS Life Insurance Company (“IDS Life’) 
which underwrites and distributes a line of prod- 
ucts including life insurance, fixed annuities and 
variable annuities. IDS in turn is a wholly owned 
subsidiary of Alleghany Corporation, a Maryland 
corporation (“Alleghany”). IDS, IDS Marketing, 
IDS Life, present subsidiaries of IDS, and any IDS 
subsidiaries acquired or formed subsequent to the 
date of this application, are hereinafter referred to 
as the “IDS Companies.” Applicants further state 
that the Boards of Directors of the eleven Funds 
consist of from 10 to 13 members, and the Funds 
have seven employees. While each employee 
works for all the Funds and each Director serves 
on more than one Fund Board, there are several 
directors who do not serve on all the Boards. As of 
June 1, 1981, the IDS Companies have approxi- 
mately 1,900 employees plus approximately 3,000 
sales representatives. Alleghany has fewer than 
25 directors and employees. Hereinafter, these in- 
dividuals are referred to as ‘Associated Persons’, 
and IDS employees and sales representatives to- 
gether with Alleghany directors and employees are 
referred to as “IDS Associated Persons”. 
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Applicants state that they propose to permit Fund 
employees and directors to participate in a plan 
(the “Fund Plan’) which would permit those direc- 
tors who do not serve on all Fund Boards to invest 
in all Funds without paying a sales charge and in 
addition to permit employees, retired employees 
and spouses or minor children of directors and 
employees to invest in all Funds without paying a 
sales charge so long as the purchase order is di- 
rected by the director or employee. Applicants rep- 
resent that the purchase order(s) for the spouse 
and minor children must be directed by the direc- 
tor or employee while he is associated with the 
Funds. The Plan would permit purchases through 
a payroll deduction in the amount of $25 or more 
for each investment, provided those who do not 
purchase through a payroll deduction plan would 
have to meet the appropriate Fund's initial mini- 
mum and subsequent add-on investment require- 
ment. Applicants state that they also propose to 
permit all employees of IDS to purchase Fund 
shares without a sales charge through an employ- 
ee benefit plan qualified under Section 401 of the 
Internal Revenue Code (the “Qualified Plan”). IDS 
also intends to offer a non-qualified employee 
benefit plan (the “IDS Plan") which would permit 
employees and certain other persons to purchase 
shares of any of the Funds by direct purchases 
and through payroll deduction in amounts of $25 
or more for each investment provided those who 
do not purchase through payroll deduction would 
have to meet the appropriate Fund's initial mini- 
mum and subsequent add-on investment require- 
ment. The persons who would be eligible for the 
IDS Plan would be sales representatives, employ- 
ees and directors of the IDS Companies; employ- 
ees and directors of Alleghany; spouses and minor 
children of such persons to the extent orders on 
their behalf are directed by directors, employees 
or sales representatives of IDS or Alleghany; re- 
tired sales representatives and employees of the 
IDS Companies. The purchase order(s) for 
spouses and minor children must be directed by 
the employee or director while he is associated 
with IDS or Alleghany. Applicants state that 
participating Associated Persons would agree not 
to resell any Fund shares acquired through the 
above Plans except by repurchase or redemption 
by or for the account of the appropriate Fund. 


Applicants represent that no individual sales solic- 
itations or face to face group sales solicitations 
concerning the Fund Plan, the Qualified Plan, or 
the IDS Plan (“The Plans") will be made. Associ- 
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ated Persons will periodically receive notice con- 
cerning the plans. Applicants state that this notice, 
which will be furnished at the expense of IDS, will 
describe the Funds and their investment objec- 
tives, indicate that investments in the Funds can 
be made at net asset value and detail the methods 
by which investments can be made. The notice will 
also indicate that additional information concern- 
ing the Plans and the Funds can be obtained from 
IDS and will inform Associated Persons of the 
availability of prospectuses of the Funds from IDS. 
Applicants state that a copy of the appropriate pro- 
spectus(es) will be furnished prior to or at the time 
any person makes an initial investment in a Fund 
through the Plans. Applicants state that each pro- 
spectus will contain appropriate disclosure con- 
cerning the Plans. 


Section 22(d) of the Act provides that the shares 
of the Funds cannot be sold except at a current 
public offering price described in the prospectus. 
Rule 22d-1 provides for an exemption from Sec- 
tion 22(d) to permit sales of Fund shares at re- 
duced charges or without any sales charge in 
specified circumstances. The sale of shares of the 
Funds to Associated Persons at net asset value 
under the Plans may conflict with the provisions of 
Section 22(d) of the Act and Rule 22d-1 thereun- 
der. Paragraph (i) of the Rule permits sales of 
Fund shares without any sales charge to directors, 
officers, employees or sales representatives of a 
Fund, its investment adviser and principal under- 
writer, provided that any such person who is not a 
director, officer or full-time employee of the Fund 
must spend one-half of his working time providing 
investment advice to the Fund, selling its shares 
or supervising those that are entitled to the elimi- 
nation of sales charges. Applicants state that a di- 
rector of one Fund who is not on the Board of a 
second Fund technically could not purchase 
shares of the other Fund under Rule 22d-1(i). Ap- 
plicants further state that there are Associated 
Persons who do not qualify for purchases at net 
asset value under Paragraph (i) as they are in po- 
sitions that do not directly provide investment ad- 
vice to, or distribute shares of the Funds or super- 
vise persons employed in such positions. Also, 
spouses and minor children of Associated Persons 
or employees or directors of Alleghany or retired 
persons are not covered under the Rule. 


Applicants state that arguably sales of Fund 
shares at net asset value by IDS under the Fund 
Pian or the IDS Plan would be permitted by Para- 
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graph (f) of the Rule which permits the elimination 
of states charges in a sale pursuant to a uniform 
offer described in a prospectus and made to, inter 
alia, employee benefit plans not qualified under 
Section 401 of the Internal Revenue Code, provid- 
ed such non-qualified plans satisfy uniform criteria 
relating to the realization of economies of scale in 
sales effort and sales-related expense. Applicants 
further state that the term “employee benefit plan” 
is broadly defined, and “employer” is defined to 
mean affiliated employers within the meaning of 
Section 2(a)(3)(C) of the Act. The employers 
constituting the IDS Companies or the Funds are 
clearly ‘affiliated employers” within the meaning 
of Section 2(a)(3)(C) of the Act. Applicants state 
that the Fund and IDS Plans are employee benefit 
plans and offer clear economies of scale in sales 
effort and sales related expense. However, ac- 
cording to Applicants not all IDS Associated Per- 
sons would be deemed to be employees and the 
net asset value sales solely to the Associated Per- 
sons covered by the Fund and IDS Plans might 
not meet the uniform offer requirement of Para- 
graph (f). 


Section 6(c) of the Act provides that the Commis- 
sion by order upon application conditionally or un- 
conditionally may exempt any person, security or 
transaction or any class of persons, securities or 
transactions from any provision of the Act or any 
Rule under the Act if and to the extent that such 
exemption is necessary or appropriate in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicants submit that investment by Associated 
Persons in shares of the Funds at net asset value 
is supported by strong policy considerations, that 
such sales should result in demonstrable econo- 
mies in sales effort and sales related expense as 
compared with other sales, and would not be 
unjustly discriminatory, and that the grant of the 
exemption requested by this application is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes of Sec- 
tion 22(d) of the Act. Applicants further submit that 
the association of the Funds, including any new 
Funds advised by IDS which may be subsequently 
organized, with each other and with the IDS 
Companies and the relationship of Alleghany to 
IDS would result in economies in sales effort and 
sales related expense that justify elimination of all 
sales charges on Fund shares purchased by As- 
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sociated Persons without discrimination against 
other employee benefit plans or other purchasers 
of Fund shares. Sales of Fund shares to such per- 
sons serve legitimate corporate purposes by 
promoting incentive and goodwill. Applicants al- 
lege that under the Plan there would be no ad- 
verse effects on the interests of investors, and that 
such sales do not involve any of the abuses 
against which Section 22(d) was directed. 


According to the application, features of the Plans 
which are expected to give rise to economies of 
scale in sales effort and sales related expense are 
as follows: (i) purchasers of shares of any Fund 
through payroll deduction will have shares pur- 
chased for their accounts at each payroll date with 
payment for such shares being made by IDS, thus 
relieving the Funds from concerns about check 
clearance and delays in processing; (ii) Associ- 
ated Persons will be sent notices with information 
about the Plans and the fact that Fund shares may 
be purchased without sales charge; and (iii) there 
will be no personal solicitation of participants by 
IDS. In addition, Applicants state that they believe 
that the proposed investments in the Funds’ 
shares would promote employee incentive, good- 
will and loyalty. 


NOTICE IS FURTHER GIVEN thay any interested 
person may, not later than October 23, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be converted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit, or in the case of an attorney-at-law by 
certificate) shall be filed contemporaneously with 
the request. As provided in Rule O-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
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the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11966/October 1, 1981 


In the Matter of 


FRANK RUSSELL INVESTMENT 
COMPANY—MONEY MARKET FUND SERIES 

1100 One Washington Plaza 

Tacoma, Washington 98402 


(812-4841) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


Frank Russell Investment Company (‘Applicant’), 
an open-end, diversified management investment 
company of the “series” type registered under the 
Investment Company Act of 1940 (‘Act’), filed an 
application on March 16, 1981, and an amend- 
ment thereto on April 20, 1981, requesting an or- 
der of the Commission, pursuant to Section 6(c) of 
the Act, exempting Applicant's Money Market 
Fund series (‘Fund’) from the provisions of Sec- 
tion 2(a)(41) of the Act and Rules 2a—4 and 22c-1 
thereunder, to the extent necessary to permit the 
Fund to value its portfolio securities using the 
amortized cost method of valuation. 


On May 26, 1981, a notice was issued of the filing 
of the application (Investment Act Release No. 
11789). The notice gave interested persons an op- 
portunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. 
No request for a hearing has been filed. And the 
Commission has not ordered a hearing. 
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The matter having been considered, it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Acct. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be and hereby is, granted, effective forth- 
with, subject to those conditions to which Appli- 
cant has consented and which are set forth in 
Investment Company Act Release No. 11789. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11967/October 1, 1981 


In the Matter of 


GENERAL CASH FUND, INC. 
600 Madison Ave. 
New York, NY 10022 


(812-4917) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER EXEMPTING APPLICANT FROM THE 
PROVISIONS OF SECTION 2(a)(41) OF THE 
ACT AND RULES 2a-4 AND 22c-1 THEREUN- 
DER 


NOTICE IS HEREBY GIVEN that General Cash 
Fund, Inc. (‘Applicant’), a no-load, open-end, di- 
versified management investment company regis- 
tered under the Investment Company Act of 1940 
(‘Act’), filed an application on July 14, 1981, re- 
questing an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder to the extent 
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necessary to permit Applicant to compute its net 
asset value per share, for purposes of effecting 
sales and redemptions of its shares, using the 
amortized cost method of valuation. In all other re- 
spects, it is represented that Applicant's portfolio 
securities will be valued in accordance with Invest- 
ment Company Act Release No., 9786 (May 31, 
1977). All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that it is a “money market’ fund 
designed as an investment vehicle for investors 
who desire to place assets in money market in- 
struments where the primary considerations are 
safety, liquidity and, to the extent consistent with 
the foregoing, a high income return. Applicant rep- 
resents that its portfolio may be invested exclu- 
sively in a variety of short-term money market in- 
struments consisting of marketable securities 
issued or guaranteed by the United States govern- 
ment or its agencies or instrumentalities (whether 
or not subjet to repurchase agreements); time de- 
posits and certificates of deposit issued by domes- 
tic banks, foreign branches of domestic banks, do- 
mestic branches and London branches of 
Japanese banks, and savings and loan associa- 
tions; bankers’ acceptances; and commercial pa- 
per rated A-2 or better by Standard & Poor's Cor- 
poration, Prime-2 or better by Moody's Investors 
Services, Inc., or, if not rated, of equivalent quality 
as determined by Applicant’s Board of Directors. It 
is asserted that all investments by Applicant will 
consist of obligations maturing within one year 
from the date of acquisition, and that the average 
maturity of all its investments (on a dollar- 
weighted basis) will be 120 days or less. It is fur- 
ther asserted that all of the securities in Appli- 
cant’s portfolio will be purchased with and payable 
in United States dollars. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direc- 
tors. Rule 22c-1 adopted under the Act provides, 
as here relevant, that no registered investment 
company or principal underwriter therefor issuing 
any redeemable security shall sell, redeem or re- 
purchase any such security except at a price 
based on the current net asset value of such secu- 
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rity which is next computed after receipt of a ten- 
der of such security for redemption or of an order 
to purchase or to sell such security. 


Rule 2a—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 
computing its price for the purpose of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market value 
and that other securities and assets shall be 
valued at fair value as determined in good faith by 
the board of directors of the registered company. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
(1) Rule 2a—4 under the Act requires that portfolio 
instruments of “money market” funds be valued 
with reference to market factors, and (2) it would 
be inconsistent generally with the provisions of 
Rule 2a—4 for a “money market” fund to value its 
portfolio instruments on an amortized cost basis 
(Investment Company Act Release No. 9786, May 
31, 1977). In view of the foregoing, Applicant re- 
quests exemptions from Section 2(a)(41) of the 
Act and Rules 2a—4 and 22c-—1 thereunder to the 
extent necessary to permit Applicant to value its 
portfolio by means of the amortized cost method of 
valuation. 


In support of the relief requested, Applicant states 
that the experience of its sub-investment adviser 
and administrator in advising other funds indicates 
that two qualities are helpful in order to attract in- 
vestment, namely (1) stability of principal and (2) 
steady flow of investment income. Applicant as- 
serts that, by utilizing high quality money market 
instruments of short maturities concerned with a 
stable net asset viaue, preferably $1.00 per share, 
it would be possible to provide these features to a 
variety of investors. The application states that ex- 
perience in the management of other funds has 
further shown that, given the nature of Applicant’s 
policies and operation, there will normally be a 
negligible discrepancy between market value and 
amortized cost value of such securities. Applicant 
maintains that its board of directors has deter- 
mined in good faith that in light of the characteris- 
tics of Applicant as described above, absent un- 
usual or extraordinary circumstances, the 
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amortized cost method of valuing portfolio securi- 
ties is appropriate and preferable for Applicant and 
reflects the fair value of such securities. 


Section 6(c) of the Act provides, in part, that the 
Commission upon application may conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, se- 
curities or transactions, from any provision or pro- 
visions of the Act or of the rules thereunder, if and 
to the extent such exemption is necessary or ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicant has agreed that the following conditions 
may be imposed in any order of the Commission 
granting the exemption it has requested: 


1. In supervising Applicant's operations 
and delegating special responsibilities 
involving portfolio management to Appli- 
cant’s investment adviser, the board of 
directors of Applicant undertakes—as a 
particular responsibility within the over- 
all duty of care owed to its sharehold- 
ers—to establish procedures reason- 
ably designed, taking into account 
current market conditions and Appli- 
cant’s investment objectives, to stabilize 
Applicant’s net asset value per share, 
as computed for the purposes of distri- 
bution, redemption and repurchase, at 
$1.00 per share. 


2. Included within the procedures to be 
adopted by the board of directors of Ap- 
plicant shall be the following: 


(a) Review by Applicant's board of di- 
rectors, as it deems appropriate and 
at such intervals as are reasonable in 
light of current market conditions, to 
determine the extent of deviation, if 
any, of Applicant's $1.00 amortized 
cost price per share from the net as- 
set value per share as determined by 
using available market quotations, 
and the maintenance of records of 
such review. Applicant states that to 
fulfill this condition, it intends to use 
actual quotations or estimates of mar- 
ket value reflecting current market 
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conditions chosen by its board of di- 
rectors in the exercise of its discretion 
to be appropriate indicators of value. 
In addition, Applicant states that the 
quotations or estimates may include, 
inter alia, (1) quotations or estimates 
of market value for individual portfolio 
instruments, or (2) values obtained 
from yield data relating to classes of 
money market investments published 
by reputable sources. 


(b) In the event such deviation from 
the $1.00 amortized cost price per 
share exceeds 12 of 1 percent, Appli- 
cant’s board of directors will promptly 
consider what action, if any, should 
be initiated. 


(c) Where Applicant’s board of direc- 
tors believes the extent of any devia- 
tion from Applicant's $1.00 amortized 
cost price per share may result in ma- 
terial dilution or other unfair results to 
investors or existing shareholders, it 
shall take such action as it deems ap- 
propriate to eliminate or to reduce to 
the extent reasonably practicable 
such dilution or unfair results, which 
may include: redemption of shares in 
kind; the sale of portfolio instruments 
prior to maturity to realize capital 
gains or losses, or to shorten the Ap- 
plicant’s average portfolio maturity; 
withholding dividends; or utilizing a 
net asset value per share as deter- 
mined by using available market quo- 
tations. 


3. Applicant will maintain a dollar- 
weighted average portfolio maturity ap- 
propriate to its objective of maintaining 
a stable net asset value per share; pro- 
vided, however, that Applicant will not 
(a) purchase any instrument with a re- 
maining maturity of greater than one 
year, or (b) maintain a dollar-weighted 
average portfolio maturity which ex- 
ceeds 120 days. In fulfilling this condi- 
tion, if the disposition of a portfolio se- 
curity results in a dollar-weighted 
average portfolio maturity in excess of 
120 days, Applicant will invest available 
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cash in such a manner as to reduce the 
dollar-weighted average portfolio matu- 
rity to 120 days or less as soon as rea- 
sonably practicable. 


4. Applicant will record, maintain, and 
preserve permanently in an easily ac- 
cessible place a written copy of the pro- 
cedures (and any modifications thereto) 
described in condition 1 above, and Ap- 
plicant will record, maintain and pre- 
serve for a period of not less than six 
years (the first two years in an easily 
accessible place) a written record of its 
board of directors’ considerations and 
actions taken in connection with the dis- 
charge of its responsibilities, as set 
forth above, to be included in the min- 
utes of the board of directors’ meetings. 
The documents preserved pursuant to 
this condition shall be subject to inspec- 
tion by the Commission in accordance 
with Section 31(b) of the Act, as if such 
documents were records required to be 
maintained pursuant to rules adopted 
under Section 31(a) of the Act. 


5. Applicant will limit its portfolio invest- 
ments, including repurchase agree- 
ments, if any, to those United States 
dollar-denominated instruments which 
Applicant's board of directors deter- 
mines present minimal credit risks, and 
which are of “high quality” as deter- 
mined by any major rating service or, in 
the case of any instrument that is not 
rated, on comparable quality as deter- 
mined by Applicant's board of directors. 


6. Applicant will include in each of its 
quarterly reports, as an attachment to 
Form N-1Q, a statement as to whether 
any action pursuant to condition 2(c) 
above was taken during the preceding 
fiscal quarter and, if any such action 
was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 26, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
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est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0—5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11968/October 1, 1981 


In the Matter of 


SIGMA CAPITAL SHARES, INC. 
SIGMA VENTURE SHARES, INC. 
SIGMA INCOME SHARES, INC. 
SIGMA INVESTMENT SHARES, INC. 
SIGMA TRUST SHARES 

SIGMA SPECIAL FUND, INC. 
SIGMA TAX-FREE BOND FUND, INC. 
DELFI CAPITAL SALES, INC. 
Greenville Center, C-200 

3801 Kennett Pike 

Wilmington, Delaware 19807 


(812-4928) 


NOTICE OF FILING OF APPLICATION FOR AN 
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ORDER PURSUANT TO SECTION 11(a) OF THE 
ACT APPROVING THE TERMS OF CERTAIN EX- 
CHANGE OFFERS AND PURSUANT TO SEC- 
TION 6(c) OF THE ACT EXEMPTING APPLI- 
CANTS FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Sigma Capital 
Shares, Inc. (“Capital”); Sigma Venture Shares, 
Inc. (“Venture”); Sigma Income Shares, Inc. (‘In- 
come”); Sigma Investment Shares, Inc. (‘‘Invest- 
ment’); Sigma Tax-Free Bond Fund, Inc. (“Tax- 
Free’); and Sigma Trust Shares (‘‘Trust’’); 
registered under the Investment Company Act of 
1940 (‘Act’) as open-end, diversified manage- 
ment investment companies; and Sigma Special 
Fund, Inc. (“Special”), registered under the Act as 
an open-end, non-diversified management invest- 
ment company; and Delfi Capital Sales, Inc. 
(“Delfi”), a broker-dealer registered under the Se- 
curities Exchange Act of 1934 which acts as Na- 
tional Distributor and Principal Underwriter for 
each of the above-named investment companies 
(hereinafter collectively referred to as the 
“Funds’’), filed an application on July 24, 1981 for 
an order of the Commission, pursuant to Section 
11(a) of the Act, permitting certain transfers and 
exchanges among the Funds and, pursuant to 
Section 6(c) of the Act, exempting the Funds and 
Delfi (the ‘““Applicants’”’) from Section 22(d) in con- 
nection with such transfers and exchanges. All in- 
terested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


The application states that shares of Capital, Ven- 
ture, Income, Investment, Trust and Special are 
offered for sale and sold at net asset value plus a 
sales charge which varies from 8.50% to 1.50% 
(of the offering price) based upon the amount in- 
vested. It is also stated that shares of Tax-Free 
are offered and sold at net asset value plus a 
sales charge which varies from 4.75% to 1.50% 
(of the offering price), based upon the amount in- 
vested. It is asserted that shareholders of Capital, 
Venture, Income, Investment, Trust and Special 
have the privilege of exchanging all or part of their 
investment in shares of those Funds into shares of 
any others of those Funds at the relative net asset 
values then in effect and without sales or other 
charges. The application states that this exchange 
privilege is not available to those shareholders of 
Special who became shareholders prior to July 11, 
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1979, and who are entitled to continue to purchase 
shares of Special at net asset value; nor is the ex- 
change privilege presently available to sharehold- 
ers of Tax-Free. 


Applicants request that the Commission grant an 
order (1) permitting shareholders of Tax-Free the 
privilege of investing all or part of their investment 
in shares of Tax-Free into shares of Capital, Ven- 
ture, Income, Investment, Trust or Special at the 
relative net asset values then in effect, without any 
sales or other charges, upon the condition that 
exchanging shareholders who have held their 
shares for less than six months must pay the dif- 
ference between the sales charge paid on the 
original purchase and the sales charge that would 
be due if the shareholders were making an invest- 
ment in one or another of the Funds at the time of 
the exchange; and (2) permitting shareholders of 
Tax-Free who have held their shares for six 
months or more to exchange their shares for 
shares of Capital, Venture, Income, Investment, 
Trust or Special at relative net asset value and 
without any sales or other charges. 


Section 11(a) of the Act provides, in pertinent part, 
that it is unlawful for any registered open-end in- 
vestment company or principal underwriter thereof 
to make an offer to the holders of its securities or 
of the securities of any other open-end company 
to exchange their shares for shares of the same or 
another such company on any basis other than the 
relative net asset values of the respective securi- 
ties unless the terms of the offer have first been 
submitted to and approved by the Commission. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell 
any redeemable security issued by it except either 
to or through a principal underwriter for distribution 
or at a current public offering price described in 
the prospectus, and, if such class of security is be- 
ing currently offered to the public by or through an 
underwriter, no principal underwriter of such secu- 
rity and no dealer shall sell any such security to 
any person except a dealer, a principal underwrit- 
er, or the issuer, except at a current public offering 
price described in the prospectus. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally 
or unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
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securities, or transactions, from any provisions of 
the Act or of any rule or regulation thereunder, if 
and to the extent that such exemption is necessa- 
ry or appropriate in the public interest and consist- 
ent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions 
of the Act. 


It is submitted that the application seeks to permit 
shareholders of Tax-Free to participate in the ex- 
change privilege described above on the same ba- 
sis as Capital, Venture, Income, Investment, Trust, 
and Special, but only on the condition that share- 
holders of Tax-Free must have held the shares of 
Tax-Free to be exchanged for six months prior to 
exercising the exchange privilege unless those 
shareholders pay the difference between the sales 
charge paid on the original purchase of the Tax- 
Free shares and the sales charge that would be 
due if the shareholders were making an invest- 
ment in one or another of the other Funds at the 
time of the exchange. The application states that 
the reason for the six-month restriction is to dis- 
courage attempts at circumventing the higher 
sales charge which may have been imposed on 
the sale of shares of the Fund into which the trans- 
fer is being made had such amount of shares been 
purchased initially. 


Applicants submit that the exemption requested is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 26, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
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an order disposing of the application will be issued 
as of course following said date unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and or- 
ders issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 6349/September 28, 1981 





LITIGATION 





Litigation Release No. 9460/September 28, 
1981 


SEC v. TRANS PACIFIC OIL AND GAS, INC., ET 
AL CA File No. C 1811742 (U.S.D.C. W.D. 
La/Shreveport Division) 


Wayne M. Secore, Administrator of the Fort Worth 
Regional Office, announced that on September 
23, 1981, the Honorable Tom Stagg of the United 
States District Court for the Western District of 
Louisiana, Shreveport Division, issued orders of 
permanent injunction against Trans Pacific Oil and 
Gas, Inc. (Trans Pacific) and Roy E. Wren (Wren), 
Trans Pacific's president and sole stockholder. 
Both defendants are located in Keithville, 
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Louisiana. The Order permanently enjoins both of 
the defendants from further violations of the regis- 
tration and antifraud provisions of the Securities 
Act of 1933 and the antifraud provisions of the Se- 
curities Exchange Act of 1934. Trans Pacific and 
Wren consented to the entry of the orders of per- 
manent injunction without admitting or denying the 
allegations of the Commission’s Complaint. 


The Complaint, filed on September 22, 1981, al- 
leged that since May 1978, Trans Pacific and 
Wren have offered and sold in excess of $1 million 
of securities to the public in the form of fractional 
undivided working interests in oil and gas leases 
in violation of the registration provisions of the fed- 
eral securities laws. 


The Complaint further alleged that the defendants 
violated the antifraud provision of the federal se- 
curities laws by making misrepresentations of ma- 
terial facts and omitting to state material facts in 
connection with the offer and sale of the above- 
described securities. These omissions and mis- 
representations concerned, among other things, 
the background and business experience of Wren; 
the success of past drilling operations; the return 
on investment that Trans Pacific investors could 
expect to receive; and the use of investor funds by 
Trans Pacific and Wren. 


Litigation Release No. 9461/September 30, 
1981 


SECURITIES AND EXCHANGE COMMISSION v. 
RONALD TASH, CARLO PONTI, DENIS 
KLEINFELD, SOSTAR, S.A. a/k/a 
ETABLISSEMENT SOSTAR and five (5) motion 
picture production partnerships, Civil Action No. 
81C5477 (United States District Court for the 
Northern District of Illinois-Eastern Division) 


The Securities and Exchange Commission today 
announced the filing of a civil injunctive action in 
the United States District Court for the Northern 
District of Illinois (Eastern Division) seeking to en- 
join Ronald Tash (“Tash”), Carlo Ponti (“Ponti”), 
Denis Kleinfeld (‘‘Kleinfeld’’), Sostar, S.A. 
(“Sostar’), and JAM Production Company, TAB 
Production Company, BAT Production Company, 
Jeremy Production Company and MGL Production 
Company (hereinafter referred to collectively as 
“the partnerships”) from further violations of Sec- 
tion 17(a) of the Securities Act of 1933 and Sec- 
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tion 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-—5 thereunder. Moreover, the Com- 
mission is seeking to enjoin all of the Defendants 
named above except Ponti and Sostar from further 
violations of Sections 5(a) and 5(c) of the Securi- 
ties Act of 1933. 


The Commission’s Complaint alleges that since 
August 1974 to the present, the defendants have 
employed devices, schemes and artifices to de- 
fraud and engaged in transactions, practices and a 
course of business which operated as a fraud and 
deceit upon investors in the five defendant motion 
picture production partnerships. Specifically, it is 
alleged the defendants, among other things: (1) 
variously devised documents designed to create 
the appearance that certain nonrecourse financing 
had been obtained on behalf of the partnerships in 
order to support certain promised tax deductions, 
when, in fact no such financing was obtained; (2) 
disseminated tax return information on behalf of 
the partnerships based, in part, upon these docu- 
ments; (3) disbursed funds for purposes not dis- 
closed in the offering circulars; and (4) made cer- 
tain false and misleading representations in 
offering circulars and otherwise concerning, 
among other things, the profits and tax benefits of 
investing in the defendant partnerships. 


Simultaneous with the filing of the Commission's 
Complaint, and without admitting or denying the 
allegations, both Tash and Kleinfeld have con- 
sented to the entry of permanent injunctions pro- 
hibiting future violations of the antifraud provisions 
of both the Securities Act and the Securities Ex- 
change Act as well as the registration provisions 
of the Securities Act. 


Moreover, Tash and Kleinfeld have agreed to cer- 
tain court-ordered undertakings which require, 
among other things, that Tash shall not appear or 
practice before the Commission for a period of 
three years and that thereafter he shall do so only 
upon 30 days written notice to the Commission 
and further, that for a period of three years he 
shall not serve as securities counsel to any indi- 
vidual or entity engaged in the offer or sale of se- 
curities issued pursuant to the exemption from 
registration afforded by Section 4(2) of the Securi- 
ties Act of 1933. Kleinfeld has agreed to certain 
court ordered undertakings which, among other 
things, require Kleinfeld to refrain for a period of 
three years from engaging or participating, directly 
or indirectly, with certain exceptions, in the offer or 
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sale of any securities in reliance upon any exemp- 
tion pursuant to Section 4(2) of the Securities Act. 


Litigation Release No. 9462/October 1, 1981 


SEC v. FIRST INDEPENDENT STOCK TRANS- 
FER AGENT, INC., ET AL. (USDC, Colorado, Civil 
Action No. 81—-M-1645) 


Robert H. Davenport, Regional Administrator of 
the Denver Regional Office of the Securities and 
Exchange Commission, and Craig A. Christensen, 
Esquire, of the law firm of Sherman and Howard, 
Court appointed temporary receiver for First Inde- 
pendent Stock Transfer Agent, Inc. (FISTA), an- 
nounced that on September 30, 1981 the Honora- 
ble Richard P. Matsch, United States District 
Judge for the District of Colorado, entered an Or- 
der of Preliminary Injunction against FISTA and 
appointed Craig A. Christensen permanent receiv- 
er of FISTA. 


With respect to Terry E. Kirchner, and in order to 
provide an opportunity to obtain counsel, Judge 
Matsch continued the hearing with respect to the 
Commission’s Motion for Preliminary Injunction. 


During the Hearing on September 30th, Mr. 
Christensen presented to the Court a plan for im- 
mediate release of all transfer records to the issu- 
er companies. In a recess of the Court, that plan 
was discussed by many representatives of issuer 
companies and transfer agents and minor modifi- 
cations were made. Thereafter the Court approved 
the plan subject to the issuance of an order di- 
recting the insurance companies of FISTA to show 
cause before 5:00 p.m., MST, October 2, 1981 
why the receiver's plan for distribution of all trans- 
fer records should not be immediately imple- 
mented. 


Pending the return on the order to show cause, 
the receiver was directed to continue his prepara- 
tions for immediate disbursement of the docu- 
ments. The receiver has indicated that those prep- 
arations will continue with the assistance of the 
staff of the Securities and Exchange Commission. 


For further information, see Litigation Releases 
No. 9452 
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